UNIVERSAL 

LIBRARY 


OU 150473 


UNIVERSAL 

LIBRARY 




BANKERS’ CREDITS 



BY THE SAME AUTHOR AND FROM THE SAME 
PUBLISHERS 


Foreign Exchange and Foreign Bills in Theory and in Practice. 

The world’s Foreign Exchange quotations, the Course of Exchange, and 
the daily newsp.iper rates are explained, illustrated, and analysed. A lucid 
account of the drawing, discounting, and negotiation of bills between all 
the important foreign centres is given, and bankers’ credits are thoroughly 
explained. Inv.ilu.iblc to the business man, and .ilso to students pioparing , 
for Bankers’ and University Examinations. 

In demy 8vo, cloth gilt, 320 pp 7s, 6d. net Seventh Edition. 

A Primer ol Foreign Exchange. 

This book presents the elements of Foreign Exch.ingc in an instructive 
and interesting mannor, and furnishes an ideal introiluction to a more 
extended study of this important br.inoh of finance. 

In derny Svo, cloth, 124 pp Ss. 6d. net Second Edition 

Eastern Exchange, Currency, and Finance. 

The only stand.ird work on the Eastern and silver exih.anges The cx- 
( hange (piotatioiis .uid the monetary systems of India, Persia, China, Mong- 
Koiig, J.ip.ui, the Str.uts S<-ttlements, Java, Siam, .ind all tie countries 
of the Far bast are lucidly evplaiiicd The gre.it silvi r qiic^iou is also 
fullv discussed, and the Ixisis and inethiKl of quoting rcNcsiled 

In drmv 8vo. cloth, 485 pp . with 2 coloured and 8 bl.uk-aiid-white 
fiill-p.ige pl.ites ISs. net bourth lidition 

The Functions of Money^ 

A handbook dealing with the subject in its Practic.il, Theoretical and 
Historical aspei ts This volume explains the various fuiu tions and services 
of money and deseiibes the origin, development and special attributes % 
the iiunv forms of credit instruments in existence It is a book of absorbing 
interest which should be re.i<l by all who are iiiteresti'd in the restoration 
of the gold standard 

In demy 8vo, cloth gilt, 179 pp , with 1 Mack and-white full-p.igc plate 
and 2 .ippcndiccs. 7a. 6d. net. With foreword by Dr. Geo Ainiit.ige 
Smith 

The London Money Market. 

A Practical Guide to ivhat tt ts, whete it »v, and the Operations conducted 
in it. 

This is a very interesting and practical guide embodying the lesults 
of twenty years’ pr.ictieal experience of Uinkiiig and monetarv matters and 
wide reading of banking and economic litcr.iture The author traces the 
history and development of the money market from the m.irkcts and fairs 
of Lombard Street to the present day, and gives a lucid acrount of its 
constitution and of its m.iny and varied oper.itioiis. Such matters as 
money rates, gold reserves, bill broking, loans, bill discounting, are carefully 
explained, and there is an interesting chapter on the effect of the war on the 
London Money Market. 

In demy 8vo, cloth gilt, 232 pp , with 4 full page illustrations and 3 insets. 
lOs. 6d. net Third Edition 

Dictionary of the World’s Currencies and Foreign Exchanges, 

A comprehensive enryclop.iedia on all questions of Currenry .snd Ex- 
change, dealing, in alphabetical order, with all the matters with which one 
has to deal in .in exchange bank, or which tnay be included in the general 
term “ Banking and Foreign Exchange ” 

In crown 4to, h.ilf Ic.ither, gilt, 208 pp 30s. net 

The Finance of Foreign Trade. 

A practic.ll guide to the operations of banker .incl mere hant, describing 
fully the methods of fui.iiicing foreign trade and the rules to which the im- 
porter and exporter h.ive to conform when STekiiig fiii.u cial facilities from 
bankers Ch.ipters dcsil with bills of exc hange, the fin.inc mg of the export 
trade, the finaiicmg of exports, foreign c urreiicies, tr.ide with Central and 
South Amcric.i, trade with British India, finanring of Indian trade, tr.ndc 
with China, bankers’ loans and .adv.inces, credit information, the Export 
Credits Scheme, etc 

In demy 8vo, cloth gilt,«190 pp 7s. 6d. net 



SPECIFICATION 

OF PAYKEHTS MADE DHDER THIS LfilTEB OF CREDIT 




£ CANADIAN Bank of 

COMMERCIAL LETTER OF CREDIT 

• A// f>f/ /f/ 


^ // 

y ,f/ 

^fr '0}/> ff// 

^‘t r //it' n/ 

'/ ffrtor^i'T? 4 > 

, . *fr/i‘if'» Z/r^/r'ti/ /;i//,i/ /t 

">y/^4yui/ att./ t/f/^/ttr/* A \ 

ryUr tt/i/ t,u,>r / tr. , , ^r /on.i 

/f// f/ Mh,/ rn/Xtn/ /t. //t ./v// ,/ y A,/ 

■ - ///-./ / 


/V/‘^V»r iiufy/iti/u/.u )/{//y,^^/ f_ 




■yf-r/ f'/y 

y/;. 

V vy/ y 




S=. 


<‘l^r,y y y, /Ay/ /A, 


V,,// /' ,„,y //, ./.y/ „ 

^ hi./jvi /n^/y ^yfr^ m// 

</>//!, /num o! K^/<///,,/ tirt/,/A//iJn///' 




bron'iiphte 



BANKERS’ CREDITS 

AND ALL THAT APPERTAINS TO THEM 
IN THEIR PRACTICAL, LEGAL AND 
FVERY-DAY ASPECTS 

BY 

WILLIAM F. SPALDING 

FELLOW OF THE INSTITUTE OF BANKERS, LONDON 
HON. MODERATOR IN BANKING AND CURRENCY TO THE LONDON 
CHAMBER OF COMMERCE ; 

AUTHOR OF “ FOREIGN EXCHANGE AND FOREIGN BILLS,” ” EASTERN 
EXCHANGE, CURRENCY, AND FINANCE,” “ A PRIMER OF FOREIGN 
EXCHANGE,” ” THE FUNCTIONS OF MONEY,” THE ” LONDON MONEY 
MARKET,” “ FINANt h OF FOREIGN TRADE ” “ A DICTIONARY OF THE 
WORLD’l^CURRENCIl'S AND FORMGN EXCHANGES,” “CENTENARY 
EDITION OF TATE’S MODERN CAMBIST,” ETC 



THIRD EDITION 


• LONDON 

SIR ISAAC PITMAN & SONS, RTD. 
PARKER STREET, KINOfWAY, W.C.2 

BATy, MELBOURNE, TOR0NTO, NEW YORK 

1930 




minted in great BRITAIN 
AT THE PITMAN PRESS, BATH 



PREFACE 

TO THIRD EDITION 


In lilies added to Goldsmith's '' Deserted Village/’ Dr. 
Samuel Johnson wrote — 

Trade’s proud empire hastes to swift decay.” 

Had he liv^d in this year of grace, 1930, he might have 
written differently, for the extension of our commerce since 
1784 has been phenomenal. It is possible, however, that 
the merchants of Dr. Johnson’s day were not so much con- 
cerned with obtaining financial accommodation by means 
of Wankers’ credits as are our traders to-day ; it is certain 
that they were not bewildered by the variety of credit 
documents that emanate from present-day bankers. Yet, 
since the last edition of this book was written in 1921, con- 
siderable progress has been made towards the unification 
of commercial letters of credit. Under the aegis of the 
International Chamber of Commerce a body of experts has 
conducted an c.xhaustive examination of the whole subject 
of credits, and the results of their studies appear in the 
report embodied in Chapter X. Certain Regulations have 
been drawn up for the guidance of those dealing with 
bankers’ credits and the documents to which they give 
rise, and it is hoped that these will receive the attention 
they merit. 

In preparing this edition, the opportunity has been taken 
to incorporate up-to-date details on banking and com- 
mercial practice in regard to credits. Summaries of leading 
law cases have been included in the appropriate chapters, 
and further illustrations have been inerted. 

To Mr. Owen Jones, British Commissioner of the Inter- 
national cJiamber of Commerce, Paris, and his colleagues. 
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PREFACE 


I am deeply grateful for valuable assistance in the collection 
of material. My best thanks are also due to the Institutes 
of Bankers in London, Scotland, and Ireland for the 
documentary information they have placed at my disposal, 

W, F. SPALDING. 

Authors' Club, London. 

March, 1930 . 



PREFACE 

TO FIRST EDITION 


This book on Credits has been written at the earnesi, 
request of a large number of bankers and commercial 
men with whom the Author, in the course of his banking 
experience, has from time to time discussed the many 
and troublesome questions that frequently arise in con- 
nection with those puzzling documents known as 
** Bankers Credits/* The subject is an intricate one, 
and the great extension of credit and banking facilities 
brought about by the war has not made it easier for com- 
mercial men to understand the bankcr*s point of view 
in^these matters. The banker is the custodian of other 
people*s money, and his actions are governed accordingly. 
Both bankers and those who are engaged in the foreign 
trade of the country have felt the need for a text-book 
dealing concisely and simply with the practical side of 
the question ; and with a view to meeting this need, care 
has been taken not only to explain the many and varied 
forms of bankers* credits in existence, but also to devote 
sufficient space to a consideration of the cases that have 
come before the Law Courts from time to time. 

There seems to bo some diversity of opinion both as to 
the extent of a bankcr*s liability under credits, and also as 
to the extent of the obligations of the person at whose 
request he opens a credit ; and if this book serve to 
remove the dubiety that exists, or to pave the way to a 
unification of the present system of dealing with banking 
and commercial credits, its purpose will be served. 

The Author owes a deep debt of gratitude to Mr. E. 
Sykes, B.A., of the Institute of Bankers, London ; to 
Mr. F. H. Allen, of the Scottish Bankers* Institute : and 
to the nftiny bankers at home and* abroad who have given 
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him the benefit of their advice and assistance in eluci- 
dating the various problems that have arisen. A number 
of these gentlemen have read through and carefully 
revised several chapters of the book. It has also been 
the Author's privilege to draw on the ripe experience of 
such master minds in the sphere of foreign and Colonial 
banking as those of Sir Charles Addis, K.C.M.G., and 
Mr. H. D. C. Jones (of the Hong- Kong and Shanghai 
Banking Corporation), and Mr. E. L. Stewart Patterson 
(of the Canadian Bank of Commerce), of which privilege 
he is deeply sensible. 

He owes it to American bankers to say that they have 
co-operated whole-heartedly with him in the preparation 
of those pages dealing with American credits. 

W. F. SPALDING. 



PREFACE 

TO SECOND EDITION 

Since the first edition of this book much discussion 
has taken place in America on the subject of Bankers’ 
Credits, and a considerable amount of detail has been sent 
to the author from that quarter. In view of the interest 
taken in the first edition of the book in the United States, 
the opportunity has been taken to include in the present 
edition a summarized account of some of the more import- 
ant legal decisions. In the last chapter there also appears 
the result of a questionnaire issued by the American 
Acceptance Council. The answers give an interesting 
sidelight into American practice and are useful as revealing 
American opinion of British banking practice in regard to 
Bankers’ Credits. It is a matter of gratification for the 
Author to record that since the first edition of this book 
he has been invited to give opinions on the subject of 
the rights and liabilities of the parties to credits for the 
edification of bankers and merchants in Canada and Aus- 
tralia. He has also been called upon to define the scope 
of various credits for the use of British lawyers and others. 
It is a matter of regret, however, to state that we are still 
a long way from the adoption of a standard form of credit 
by bankers. 

The book is among those recommended as a text-book 
for the Final Examination in Foreign Exchange of the 
Institute of Bankers, London, and for the Diploma 
JCxamination in Foreign Exchange of the City of London 
College. 


W. F. SPALDING. 
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BANKERS’ CREDITS 

CHAPTER I 

MAINLY INTRODUCTORY AND EXPLANATORY 

We have read, we know not where, that ** Religion, credit, 
and the eye are things not to be touched,” which perhaps 
accounts for the fact that the question of credit has been 
so vexed a one from time immemorial ; and although the 
small shopkeeper delights in displaying the notice ” Please 
do not ask for credit, as a denial often offends,” yet in 
many cases he himself owes his very existence as a trader 
to the credit which he affects not to touch, but which 
has been freely extended to him by his banker. 

Cuvidit undoubtedly is the foundation of modern pro- 
gress, and in early days it played a very much more 
important part than is generally imagined. It is to credit 
that many nations owe their rise from obscurity to wealth 
and opulence. Credit has been defined as the belief in a 
person or firm’s ability and intention to pay ; it is some- 
thing more — it is trust in a person's ability or potential 
ability to pay, and to warrant that trust the person or 
firm must have a reputation for honesty and solvency. 

One of the principal functions of a banker is to gather 
up funds where they are idle, and to direct them to the 
quarter in which they can be most suitably and profit- 
ably employed. One avenue through which the banker 
can make profitable use of his surplus money is in financing 
manufacturers and others during the time taken to work 
up materials into the finished product. The services the 
banker renders to the .community in bridging over the 
period between the receipt of raw material and the pro- 
duction of the complete article certainly ” shine out like 
good deeds in a naughty world.” -Readers of the works 
of William Shakespeare will probably never realize or 
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appreciate how much they really owe to the good offices 
of the banker who has financed the production of the 
books, say, from the paper pulp manufacture, right 
through the various processes, including the finance of 
the manirfacture of machinery, until the books are finally 
put forth on the market in finished form. It is so with all 
manufactures ; without the intervention of the banker, 
the manufacturer would not be in a position to carry out 
business of any magnitude ; with the aid of the banker, 
he is enabled to buy his raw material at cash prices in 
the lowest market, and the banker it is who finds the 
money until such time as the manufactu^^ed article is 
ready for delivery or shipment. It has been said that 
the manufacturer buys his raw materials on credit and 
liquidates the debt by turning the manufactured article 
into money ; but that statement is hardly true. The 
seller of raw produce usually wants his money forthwith ; 
he cannot afford to wait, nor will he, as a rule, wait until 
the manufacturer has made the goods ; consequently the 
banker intervenes and with his spare funds backs the credit 
of the manufacturer, so to speak, and pays the seller of 
the raw materials. He thus enables both parties to turn 
over their capital quickly and economically. It is to this 
particular function of credit, then, that we shall give our 
attention in this book. With the larger questions con- 
cerning the creation of credit, and the loan or credit fund 
by means of which the commerce of the country is largely 
financed, we have not to deal : the total of such credit 
may be measured roughly by the sum of the bank deposits, 
plus the bank notes in circulation. Our principal concern 
is with the instruments of credit by means of which 
bankers enable merchants, manufacturers, and others to 
obtain spot ” cash, instead of 'having to possess their 
souls in patience while arrangements are being made 
to send their commodities to far distant lands, and, having 
made the shipments^ to wait still longer ^before pay- 
ment is received. 
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Without further ado, then, we may say that our main 
object is to explain some of the principal details in con- 
nection with the financing of the country’s overseas trade ; 
to examine the form taken by the bankers’ letters of 
credit issued, and to study the comparative economy in 
the various methods employed. We shall also investigate 
the terms under which the letters of credit are opened, 
discuss the disputes which arise in regard to revocation 
and cancellation, compare the relative positions of the 
banker and merchants, and also endeavour to get guidance 
from the decisions in the few cases that have come before 
the Law Couits. 

Origin of Letter of Credit. 

Just how or when the letter of credit, which gives the 
grantee power to draw bills of exchange, originated is not 
known ; the present writer is inclined to attribute their 
origin to the Romans, who had a well-developed system 
of banking and finance ; but Blackstone, the great com- 
mentator, in speaking of the origin of bills of exchange, 
refers to a claim that this method of finance was brought 
into general use by the Jews and Lombards when banished 
for their usury and other vices, in order to draw more 
easily their effects out of France and England into those 
countries which they had chosen to favour with their 
presence. He says the invention was a little earlier, “ for 
the Jews were banished out of Guienne in 1287 and out of 
England in 1290.” 

Paper credit is also known to have existed in China at 
a very early period. 

The transferring of credit from one to another was early 
developed in Italy. The Italian Argentarii, for instance, 
gradually passed from money-changers into receivers of 
deposits and, looking around for the best and most profit- 
able employment for their deposits, they very quickly 
perceived tjie ease with which those funds could be 
utilized for the basis of the transfer of paper credit. 
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The old Medicis, too, made free use of credit, and a short 
time ago the author was privileged to inspect many of 
their ancient records, now in the possession of Mr. Gordon 
Selfridge. Their parchments contain frequent references 
to credit transactions. 

The word perscribere is referred to by some writers as 
giving a clue to the matter. It certainly does appear 
frequently in the old Italian documents, but its real 
meaning is “to write down accurately or explicitly,” and 
we have sometimes seen the word interpreted as the 
giving of a cheque on one's account or the transfer of 
credit from one to the other. The point is^hardly worth 
labouring, however, since what is generally overlooked is 
that the instruments of credit referred to were unlike the 
modern bills of exchange in that they lacked negotia- 
bility, and in that respect they arc more akin to the 
letter of credit, which, as we shall see later on, i§ not 
negotiable. 

At this stage the reader will probably ask : “ What 
manner of document is, then, this letter of credit which 
confers such a boon upon the human race ? ” and, in 
order not to try his patience further, we give the following 
general definition upon which we shall enlarge from time 
to time throughout this book — 

“ A letter of credit is an open letter of request whereby 
one person (usually a merchant or a banker) requests some 
other person or persons to advance moneys, or give credit, 
to a third person named therein, for a certain amount, 
and promises that he will repay the sum to the person 
advancing the same, or accept bills drawn upon himself, 
for the like amount. It is called a general letter of credit 
when it is addressed to all merchants or other persons in 
general, requesting such advances to a third person ; 
it is called a special letter of credit when it is addressed 
to a particular person by name, requesting him to make 
such advances to a diird person.”^ 

* Bills of Exchange (Story), p. 459. 
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This, it may be remarked, is all right as a general 
definition, but we shall perhaps get a more correct per- 
spective of the business if we examine, first of all, the 
transaction which shows the banker as a dealer in or 
supplier of the credit of which so many people are from 
time to time in need. In no case is this function more 
plainly demonstrated than in the Cash Credit, which, 
in view of its importance, may very well form the 
material for our next chapter. 



CHAPTER II 

’’Credit ts nothing hut the expectation of money within some limited 
time ” — Locke. 

CASH CREDITS 

Origination of Gash Credits. 

Cash Credits originated in Scotland. The idea was, we 
believe, the product of the fertile brain of some official 
in the Royal Bank of Scotland, which bank was founded 
in the year 1727. When the Royal Bank of Scotland 
commenced operations, it was in direct competition with 
the Bank of Scotland. Of commercial bills «for absorbing 
the spare funds of the bankers there were few, conse- 
quently they had what one writer described as a super- 
fluity of credit on hand.*'i xhis caused the Royal Bank 
of Scotland to cast about for ways and means of getting 
its resources into general circulation. After some con- 
sideration, it was decided to issue credits to respectable 
and trustworthy persons against the guarantee of a third 
party or parties. The so-called credits, which were in the 
first instance somewhat akin to drawing accounts, were 
called Cash Credits,*' and they have continued in exist- 
ence down to the present day. These credits are in the 
nature of a current account upon which the customer can 
draw in precisely the same manner as on an ordinary 
banking account, the only difference being that, instead 
of receiving interest, he has to pay interest. In fact, the 
cash credit is a credit specially created by the banker in 
favour of a customer ; but instead of the customer having 
to take up the whole amount as a demand loan, he can 
either draw or repay, in whole or in part, the amount 
advanced at any time to suit his own convenience. The 
accredited party pays interest only^on the amount actually 
drawn ; it is calculated on the debit balance at the close 
of each day, not upon the whole amount of the loan. 

' Elements of Banking (H. D. MacLeod), p 1*39. 
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Growth of System. 

Once this method of creating credit was understood, 
its utility both to the customer and to the banks was so 
patent to all concerned, that the innovation spread 
quickly, for not only were the banks able to find an outlet 
for superfluous funds, but as the advances were made in 
their own notes, the business was sufficiently profitable 
to make its extension the subject of much care and fore- 
thought. The banks* clients, naturally, found cash credits 
of incalculable assistance, and in this manner. The 
granting of the credits was not restricted to one class of 
professional man or trader : the poor man, so long as he 
was honest alid respectable, had an equal chance with the 
rich man in applying for the accommodation. Now, as 
in 1727, this system obviates the necessity for traders and 
others keeping money idle in expectation of paying it out, 
and it provides them with an account upon which they 
can operate within reasonable limits until such times as 
they have manufactured or sold their goods. It also 
enables the young professional man to take up his avoca- 
tion and get firmly established therein. All that is 
required from each class, beyond the personal qualities 
we have mentioned, is one or two friends who have 
sufficient confidence in them to guarantee the advances 
made by the banks. 

Opening a Gash Credit. 

The money advanced by the banks, or rather the 
opening of a credit in their books in favour of the client, 
is for a moderate amount, and varies from, say, a few 
hundred pounds to a thousand pounds sterling. It is 
made on the undertaking of two or more parties called 

cautioners,” to pay to the bank, on demand, all sums 
advanced to the clienf up to a certain fixed amount, in 
the event of the borrower being unable to repay the loan 
himself. Needless to say, the guarantors of the credit 
must have a reasonable faith in Ihe person whom they 



8 


BANKERS* CREDITS 


guarantee before they will make themselves liable to the 
bank on his behalf, and in any case they are in a position 
to keep an eye on his proceedings. Moreover, once having 
committed themselves to the affair, they have the right, 
under Scottish law, to inspect the account with the bank, 
and may stop it at any time in the event of irregularity. 

Form of Bond. 

The Bond of Credit which is signed not only by the 
person to whom the cash credit is granted, but also by 
his guarantors, is a fairly comprehensive document ; and, 
in view of its interest, we reproduce the form which the 
Scottish banks require to be signed before fiiaking these 
credits available in their books. 

The reader will observe that the stamp duty on a Cash 
Credit Bond is 2s. 6d. per cent. 

Benefit of System. 

This cash credit system has been of enormous benefit 
not only to Scottish industry, but also to agriculture. 
Since its introduction, many a small tenant farmer has 
been able, by its aid, to purchase his holding and to rise 
to a position of affluence. It is interesting to note, too, 
that the cash credits and note issues of the banks go hand 
in hand, so to speak ; and in this connection the writer 
remembers a piece of prose he was given to translate in 
one of the Institute of Bankers* French examination test 
papers. It is curious how these incidents recur to one*s 
mind and, as the extract is peculiarly applicable to our 
subject, we give the following paraphrase of the lines — 

“ How is it possible,** it is sometimes asked with 
incredulous astonishment, ** how is it possible that the 
Scotch farmer accepts the notes of a bank and prefers 
them to metallic money, while 'in many countries in 
Europe the agriculturist distrusts and even refuses them ? ** 
The Scotch farmer accepts these notes because they have 
never had a forced currency. Moreover, he profits by the 
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having obtained a Credit of 

pounds sterling with the Bank of on Cash Account 

in name of me, the said 

do therefore hereby bind and oblige ourselves, our heirs, executors, 
and successors whatever, all conjunctly and severally, to pay 
to the Governor and Company of the Bank of , or to 

their assignee^ on demand, all such sums not exceeding 

pounds sterling, as are, or shall be, 
due to the said Governor and Company from me the said 

whether drawn out on said Cash 
Account by me, or liable on me by any drafts, orders, bills, 
promissory notes, indorsements, receipts, bonds, letters, pro- 
curations, guarantees, documents, or legal construction whatever , 
with interest on such sums severally, at the rate of five per cent, 
or at such other higher rate as shall he charged by the said Governor 
and Company on Cash Accounts for the time — the said Governor 
and Company being hereby allowed to fix the rate of interest 
from time to time without notice given — from the date or dates 
of advance until payment ; and with 

pounds sterling, of liquidate penalty or for costs ana charges ; 
which Cash Account may be kept at any office of the said Bank, 
and may be debited with any sums such as aforesaid whensoever 
by the said Bank without losing any right or remedy of law on 
hills or otherwise ; and any Account or Certificate signed hy 
the cashier of the said Bank, or hy any accountant in the said 
Bank, or by the manager or sub-manager, or agent, or accountant 
for the office where the said Cash Account may then or before 
be kept, shall ascertain, specify, and constitute the sums or 
balances of principal and interest to be due hereon as aforesaid, 
and shall warrant hereon all executonals of law for such sums 
or balances and interest, and for the liquidate penalty aforesaid, 
whereof no suspension shall pass but on consignation only . 
And all costs of discharges and conveyances hereof shall he borne 
hy us and our foresaids jointly and severally : And we consent 
to the registration hereof and of the said account or certificate 
for preservation and execution . — In witness whereof, these 
presents, written, in so far as not printed, by 

in the Head Office of the Bank of in 

Edinburgh.^ 
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credit which the bank gains by the issue of notes. As he 
is a debtor of the banks, he does not need to be harangued 
on their solvency. Has he not always in his hands a loan 
equal to or even more than the notes which he takes in 
the ordinary walk of life ? If he is not a debtor himsclt, 
if he has no need of credit, a relative, a neighbour, or an 
acquaintance of his is indebted to the bank. Again, if he 
himself has not had recourse to the credit of the bank, 
he argues, rightly enough, that the day may come when 
he will be in vital need of the accommodation. 

Cash credits have never found much favour in England, 
although in point of fact the difference between them and 
the granting of facilities by overdraft in cufrent account 
is not very great, since both arc chargeable with interest, 
and neither is, or should be, allowed to degenerate into a 
fixed loan. Probably the reason the English bankers are 
averse from cash credits is that the profit on them is 
necessarily less than is made on purchasing bills of exchange 
under discount, because in the one case the person dis- 
posing of the bill has to pay what is really interest upon 
the whole of the amount advanced, and in the other he 
only pays as he draws upon the fund placed at his dis- 
posal. Further, bills of exchange, especially short bills, 
are a more liquid form of advance than are cash credits. 

However, the Scottish system has extended in many 
directions, and we find variations of it as far afield as India. 
There cash credits take the form of facilities granted by 
the banks to clients who are authorized to overdraw in 
current account up to a fixed sum. The bank in India is 
also guaranteed by a third party, who signs, not a cash 
credit bond, but a promissory note, payable on demand, 
for the full fixed sum which the borrower is authorized to 
draw. The promissory note is in favour of the borrower, 
who, in order to complete it for tlie bank’s purpose, has 
to endorse it to the bank giving the credit. Both parties, 
the borrower and the guarantor, are required to be of 
undoubted standing. ^Interest is usually charged on the 
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minimum daily balance at 1 per cent above Bank Rate 
(minimum in Bombay, 6 per cent per annum). Credits, 
or payments into the account, are permitted, reducing the 
overdraft from time to time, and provided the business 
is going along to the satisfaction of the banker, fresh 
debits may be made as required. 



CHAPTER III 


*' In order to save Major Cavalcanti the trouble of drawing on his 
hanker, I send him a draft for 2,000 francs to defray his travelling 
expenses and a Credit on you for the further sum of 48,000 francs, 
which you still owe me ” — The Count of Monte Christo (Alexandre 
Dumas). 

THE traveller’s, TRAVELLING, OR GENERAL 
LETTER OF CREDIT — CIRCULAR NOTES AND 
travellers’ CHEQUES 

What a Traveller’s Letter of Credit is. 

The Traveller’s Letter of Credit, knowi^ also as a 
Travelling Letter of Credit or General Letter of Credit, 
is the document which, it is stated, is lost more often 
than any other document in the world. It is a docu- 
ment which is designed to save a man from carrying about 
on his person large sums of metallic or other money. 
It is probably the most familiar of all credits, since it is 
the one with which most people furnish themselves when 
starting on a tour of the world, or on a less extended 
journey to a foreign country. In short, it may be defined 
as a request from a banker to his foreign correspondents 
to cash on demand the drafts of the beneficiary of the 
letter of credit drawn on the issuing bank, the latter 
undertaking to meet the drafts when presented. This 
method by which the banks provide for the financial 
requirements of their travelling clients is, it will be 
observed, both convenient and desirable ; convenient, 
as it enables one to carry what is in fact money for the 
journey in a small compass, and also confers upon the 
holder the right to receive funds in whatever manner 
required in the various foreign cities visited ; desirable, 
because it obviates the necessity of taking metallic money 
— gold or silver — from the country in which the credit is 
issued. This last quality, inherent in the Travelling 
Letter of Credit, is a Very important one at the present 
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time when it is of the utmost importance for practically 
all nations of the world to economize in the use of the 
precious metals. 

The banker issuing the letter of credit is known, in law, 
as the grantor ” ; the person in whose favour it is 
drawn is called the “ grantee.*' 

Purchase of a Letter of Credit. 

Customers of a bank purchasing these Letters of Credit 
usually pay cash down, or, as not infrequently happens, 
the amount is debited to their current account at the 
bank. The ^pommission charged by the banker varies, 
and is usually from J per cent, to J per cent on the total 
amount of the credit, though occasionally, when a credit 
is required by a good and influential customer, it may be 
issued free of commission. In such circumstances, 
especially in the case of banks with foreign or Colonial 
branches, the expectation is that the bank will be recom- 
pensed by the profit made on the exchange, since drafts 
are generally cashed at the buying rate for demand bills, 
say, on London, at the time payment is made to the 
beneficiary. Further, it is presumed that there is a quid 
pro quo in the advertisement so obtained, or in the goodwill 
of the rich client which may be worth cultivating. We are 
frequently told that bankers are not philanthropists, yet 
sometimes they do render these little services gratuitously, 
and certainly may be said to lose nothing ; rather do they 
gain from the recommendation such clients surely feel 
it incumbent upon them to give when mentioning the 
banker's good offices to their acquaintances. 

There are other cases in which letters of credit are 
issued free of commission. For instance, a bank or finance 
house of high standing might find it convenient to pur- 
chase such a credit for one of its clients from a foreign 
or Colonial bank and, in consideration of the total amount 
being paid at the time of issue, it will be granted free of 
commission to the bank or other house purchasing the 
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credit, the foreign banker, as we have said, being expected 
to make his profit on exchange, added to which he has 
the use of the total sum represented by the credit for 
some time before the whole amount is drawn. 

To return to the case in which, when the credit is 
issued, the amount is debited to the current account 
of the client, sometimes arrangements are made whereby 
the customer is debited only with the amount of the 
drafts as drawn and not with the full total of the credit 
at the time of issue. This is a more satisfactory method 
as far as the customer is concerned, but it is not one 
generally favoured by the bankers, who, having granted 
a document representing a certain fixed amount, appear 
to be entitled to get payment for it at the time it is sold. 
Added to Ihi.^, drafts negotiated under a letter of credit 
must be paid by the issuing banker, irrespective of any 
understanding between him and the grantee. Most 
letters of credit are in the nature of a definite request 
to cash drafts, and their effect is the setting up of a con- 
tract between the banker and the persons making pay- 
ments under the credits ; consequently, the latter have 
the inalienable right to sue the issuing banker if he does 
not pay the drafts so negotiated according to the promise 
he has held out. Thus it is little use the banker 
endeavouring to set up a cross claim of the customer's 
indebtedness to him, or lack of funds to meet drafts 
drawn. That was the effect of a decision in the case 
In re Agra & Masterman’s Bank, and similar cases. 
It will be recognized, therefore, that there are manifest 
dangers in the bankers' issuing credits on the under- 
standing that drafts are only to be debited to a current 
account as they come forward. If from any cause the 
customer's position has changed ‘in the meantime, the 
banker may very well find himself having to meet drafts 
for which there are no funds. The moral, then, is that the 
issue of such credits should either be discouraged or only 
be granted to persons of the highest financial standing. 
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How Payment is Obtained. 

When the accredited person is abroad, payment is 
obtained by production of the letter of credit at one or 
other of the banks named on the list of correspondents 
which the issuing bank has given to the grantee. Pay- 
ments are made in exchange either for a signed receipt 
or a draft drawn on the bank’s London Office, or other 
office of issue, each of these instruments bearing, besides 
the usual particulars as to place, name of person to whom 
payment is made, etc., the number of the credit, and the 
date. When the draft or receipt is cashed, the amount 
so drawn is («ndorsed on the back of the letter of credit, 
the draft or form of receipt being subsequently dispatched 
to London for payment. 

Stamp Duty. 

These demand drafts or receipts, on arrival in London, 
must, in conformity with the provisions of the Stamp Act 
of 1891 and subsequent amendments, be stamped with a 
2d. stamp, and the stamp cancelled by the first person 
into whose hands the draft falls, before he presents it for 
payment, or endorses, transfers, or in any manner 
negotiates or pays it.^ 

Travellers’ letters of credit, it might be noted, come 
within the schedule of exemptions in the Stamp Act of 1891, 
from which it will be seen that letters of credit granted 
in the United Kingdom, authorizing drafts to be drawn 
out of, but payable ultimately in, the United Kingdom, 
are exempt from stamp duty. ^ 

It is otherwise with Letters of Credit drawn in the United 
Kingdom for the express purpose of being used therein. 
These are liable to stamp duty. In this connection atten- 
tion is drawn to Section ^2 of the Stamp Act of 1891, which 
reads: “Bill of Exchange includes draft, order, cheque, 
and letter of credit, and any document or writing (except a 

1 S^. 35 (1) stamp Act, 1891.* 

* Stamp Act, 1891, Schedule of Exemptions, 4. 
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bank-note) entitling or purporting to entitle any person, 
whether named therein or not, to payment by any other 
person of, or to draw upon any other person for, any sum 
of money,** etc. 

It follows, then, that Letters of Credit for use in the 
United Kingdom do not come under the schedule of ex- 
emptions from Stamp Duty. They are subject to the same 
ad valorem duty as Bills of Exchange, payable at more than 
three days after date or sight. Moreover, it would seem 
that the duty should take the form of an impressed stamp, 
not an adhesive one. 

Negotiability. 

A letter of credit is not a negotiable instrument, and 
cannot therefore be transferred from one person to another, 
either by indorsement or otherwise. The rules applicable 
to negotiable instruments do not apply to the letter of 
credit.^ It might seem unnecessary to emphasize this 
fact, yet the author calls to mind instances in which 
letters of credit have been transferred simply by delivery 
by persons who might reasonably have been expected to 
have known better. To a person taking a letter of credit 
or negotiating drafts under such circumstances, there 
would be no protection in law. 

The effect of decisions in the Law Courts makes it essen- 
tial that in case of loss or theft, extreme care be taken 
to see that payment is not made to an unauthorized person, 
and with a view to protecting themselves as far as pos- 
sible, bankers have adopted various safeguards. These may 
be better understood if we describe the procedure followed. 

Form. 

Some bankers have a form gf Traveller*s Letter ol 
Credit, which provides for the signature of the beneficiary 
on the face of it. The drawback to this form is that 
in the event of loss, it puts a formidable instrument intc 
^ Cf. Orr V. Union Bank oj Scotland, 1854. 
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the hands of a skilful forger, who can set to work to 
imitate the signature of the person in whose favour the 
credit purports to be. Other banks take the precaution 
of obtaining specimen signatures of their client, which 
they send round to all their correspondents in the places 
the grantee of the credit expects to visit on the assump- 
tion that the banks there may be asked to cash drafts 
under the credit. Still another method is that adopted 
by the Bank of Scotland and several other large banks. 
They issue a credit which is usually headed with the name 
of the bank, the date, and the total amount to be drawn. 
The wording ^ somewhat in this form — 

To the hankers and correspondents named in our Letter oj 
Indication, 

This letter of credit will be presented to you by Mr, A B, to 
whom we ask you to pay, less your charges, the sum of ;£100 
{say one hundred pounds sterling) against his drafts upon this 
Bank in London. 

Mr, A B is provided with our Letter of Indication on which 
his signature will be found which will serve to prove his identity. 

This credit to be in force for six months from date. 

The amount and date of all drafts drawn against this credit 
to he stated on the back hereof. 

Drafts to he marked as “ Drawn under the Blanktown Bankas 
Letter of Credit, No. 000 .** 

This Letter of Credit must be attached to the last draft drawn. 

For The Blanktown Bank, 

Haydn Ash, Manager. 

A very useful and compact form of credit in use is the 
one of which we produce a specimen facing this page. 
As will be observed, it has the double advantage of being 
printed both in English and in French. Further, it will 
be noticed that the signature docs not appear on the 
credit, but is to be found separately on what is known 
as the Letter of Indication. 

• 

Letter of Indication. 

Of Letters of Indication, there are many varieties. 
It used to be the general custom# to print Letters of 
Indication in French, but the tendency of recent days 

3— (i8c)5) 
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is to adopt a more simple form. One of the simplest 
Letters of Indication that has come under the writer's 
notice is that issued by the Canadian Bank of Commerce. 
It is headed : “ Letter of Indication and List of Corre- 
spondents in North America, Central America, China, 
Japan, Manchuria, Korea, West Indies, Philippine Islands, 
etc." It is in the shape of a small booklet, on the first 
page of which appears the following form — 

19 

To ouY Correspondents : 

Gentlemen, 

Mr. Blank, the hearer of this letter, whose signature is to be 
found below, has been supplied with our Circular Letter oj 
Credit No. 000, and we commend him to your usual courtesies 
For the Canadian Bank of Commerce, 

Signature of Mr. Blank 


On the opposite page, we read — 

Notice. 

(1) As a precautiem against forgery, the signature of the holder 
of this Letter of Indication should he immediately inserted in 
the space provided for it on the opposite page. 

(2) It IS also indispensable for the security of the holder that 
this Letter should he kept quite separate from the Letter of Credit. 

(3) This Letter serves as a means of identification, and should 
therefore remain in the holder’s possession so long as the Letter 
of Credit is in use. When done with, both should be returned 
to the Canadian Bank of Commerce. 

(4) Great care should he taken to avoid risk of loss. In the 
event of this taking place the holder should immediately commu- 
nicate by telegraph with The Agent, The Canadian Bank of 
Commerce, 16, Exchange Place, New York. 

(5) The general Cable Address of the Bank in America is 
" Canhank.” 

By this arrangement, if a Letter of Credit gets lost or 
stolen, there is less chance of its being put to improper 
use, for the wrongful possessor has no signature of the 
beneficiary to guide him as he has where the signature of 
the holder of the cr5dit appears on the fac(i of it ; and 
if the accredited person carries out the recommendation 
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of the bank to keep the Letter of Indication separate 
from the Letter of Credit, he will be able promptly to 
inform the bank of its loss. 

Verification of Signature. 

The reason for these precautions is obvious, for, owing 
to legal decisions, bankers making payments under letters 
of Credit are expected to see that the signature to the 
draft or receipt they take is genuine and, as the onus is 
on them, it follows that payment to other than the 
rightful owner of the letter of credit is not, in law, pay- 
ment at all ; consequently, any loss will fall on the paying 
banker. Payment of a forged draft, it is held, is no pay- 
ment as between the person paying and the person whose 
name is forged. The plea that the person to whom the 
draft was paid was in possession of the letter of credit is 
no defence, since he is not necessarily the person entitled 
to make the draft. An obligation rests on all bankers 
and correspondents to whom a letter of credit is addressed, 
not only to demand the production of the letter of credit 
itself, but also the letter of indication where such addi- 
tional document is issued. If these precautions are taken, 
the banker can tell whether the signature to the draft 
under the credit is in order or not. 

It is always useful in these matters to have a definite 
legal ruling, and, fortunately, wc have one in this instance 
to guide us. We refer to the judgment given in the case 
of Orr V. Union Bank of Scotland,'^ which was decided 
as long ago as 1854. The material facts of the case were 
these. A in Glasgow wanted to pay B in Liverpool 
£460 9s., so he purchased from the Union Bank of Scot- 
land a letter of credit in exchange for that sum. The 
letter of credit was addressed to the C Bank at Liverpool, 
and was in these terms — 

** Please honour the drafts of Mr. B to the extent o/£460 9s. 
{say four hundred and sixty pounds nine shillings sterling), and 
charge the same to the account of our Bdnk.’* 

1 L. of B. I, Macqueen, p 513. 
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A sent this credit by post to B, and at B’s place of 
business the letter was, unfortunately, opened by a dis- 
honest clerk, who immediately forged the signature of B to a 
cheque for the amount in question, presented the cheque 
and the letter to the C Bank, obtained payment from 
them, and promptly absconded. When the fraud was 
discovered, A took an action against B for the recovery 
of the amount he had paid to them. 

The details of the judgment are, in the main, those we 
have recorded in the previous paragraphs, with this addi- 
tion, that when, for a sum paid down, the banker grants 
a letter of credit, he must show that it has- been complied 
with or pay back the money, and he cannot refuse to 
refund the amount of the credit on the plea that the 
letter of credit has not been returned to him. 

In these circumstances, it was held that A was able 
to recover from the Union Bank of Scotland the sum he 
had paid to them for the issue of the credit. However, it 
is important to remember that it is also obligatory on the 
part of the paying banker to endeavour to see that he is 
dealing with the person indicated in the letter of credit. 

Circular Notes and Travellers' Cheques. 

Closely akin to travellers' letters of credit, we have what 
are known as Circular Notes and Travellers’ Cheques. 
These are practically credits issued by banks on their own 
special forms. The circular notes are in French, the 
traveller's cheques in English. 

Circular notes are usually issued of a face value of £10 
each. They are about the size of an ordinary cheque, 
and are accompanied by a letter of indication, also in the 
French language, addressed to the bank's agents and 
correspondents. This letter of. indication bears the 
signature of the person to whom it is addressed, as well 
as that of the bank, and is a request to the various 
correspondents to cash the notes on presentation by the 
accredited person on his signature being given to the 
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Older found on the back on the circular notes. The 
number and the amount of the notes should, as a pre- 
cautionary measure, be stated in the letter of indication. 
The wording of this letter would be somewhat as follows — 


LETTRE D’INDICATION. 

No le 19... 

Messieurs, 

Le Porteur de cette Lettre, M , pour lequel 


nous reclamons vos attentions, est muni de nos Billets de Change 
CircvUatres. Nous vous prions de lui en fournir la valeur au 
cours du Change sur Londres. 

Si votre ville n'a pas de Change direct sur Londres, vous 
voudrez bien en combiner un avec la place cambiste la plus voisine, 

Vous observe^! qite tout agio sur espices d*or, ou d' argent et 
tous frais extraordinaires, dans le cas d*un remboursement 
indirect, dotvent etre supports par le Porteur, et ne peuvent 
etre d notre charge. 

Cette Lettre, devant accompagner nos Billets Circulaires, 
doit rester entre les mains du Porteur jusqu'd leur dpuisement. 

Agriez, Messieurs, nos civiliUs empress^es, 

.... ... . . Directeur 

Signature du Porteur 


Form of Circular Note. 

The following is a specimen of a Circular Note in use 
by one of the large London banks — 

No. 000 

410. 

A Messieurs les Batiqmers 

Designis dans nos Lettres d* Indication. 

Messieurs, 

Cette lettre vous sera remise par M , 

dont vous trouverez la signature dans notre Lettre d’ Indication 
No. 000. Veuillez, nous vous prions, lui compter sans aucun 
frais, la valeur de dix livres sterling au cours du change sur 
Londres contre sa traite sur cette Banqiie inscrite au dos de la 
prisente. • 

Nous avons Vhonneur d'etre. Messieurs, 

Vos trds obiissants Serviteurs, 


Directeur. 
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On the back appears this blank draft — 

To the A B Bank, 

London. 

;flO. 

On demand pay to the order of M . ... 

Ten pounds sterling, value received. 

...19 


Issue of Circular Note. 

When these notes are issued, their value is always paid 
to the bank or charged to the customer's account, as the 
case may be. If the whole of the notes are not used on 
the journey, the bank is always willing to take thorn back 
and give the client credit for them. If arty of the notes 
are lost or stolen, an indemnity is required by the issuing 
bank before the amounts they represent are repaid to the 
customer. 

Some letters of indication contain a clause printed in 
red to the effect that the letter and circular notes are only 
issued and accepted upon the condition that if the notes 
or any of them be presented for payment, together with 
the letter, by any unauthorized person, the loss, if any, 
shall fall exclusively on the holder. It is doubtful, how- 
ever, what measure of protection, if any, such a clause 
would be to the banker, for circular notes, unlike the 
travellers' letter of credit, are negotiable instruments, pay- 
ment on a forged signature is not a good discharge, and 
the probability is that the banker would be called upon 
to refund the amount so paid, though presumably a case 
would lie between him and the paying banker if it could 
be proved that the latter by his negligence had contributed 
to the thief’s obtaining the money. 

A Law Case Considered. 

There is, however, the reverse aspect, that of con- 
tributory negligence on the part of the customer ; and 
in view of its immediate interest to bankers, a summary 
of a case dealing witli the liability attaching to Circular 
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Notes, the first of its kind brought before the Courts, 
may be useful. 

The case was tried before Baron Pollock at the West- 
minster Sessions House in May, 1880. The facts, briefly, 
were these — 

The plaintiff resided at Leeds, and was not a customer 
of the bank. In March, 1879, being desirous of travelling 
abroad, he obtained (through his agent, a Mr. Bull, who 
was a customer of the bank) ten circular notes of £10 
each, and a letter of indication, in exchange for £100 
deposited with the bank by Mr. Bull for the plaintiff. 
Of these, he cashed four during his trip himself ; but, 
being in Rorijie on 13th April, he went into St. Peter's 
with the six remaining notes and the letter of indication 
signed by him together in his pocket. He there lost the 
notes, either by theft or by accident, and communicated 
his loss to the defendant bankers, the London & County 
Banking Company, requesting them to stop the notes, 
and saying he would hold them responsible. Subse- 
quently, four of the missing circular notes were cashed 
at one of the defendant's correspondents at Rouen by a 
person who forged plaintiff’s name in the presence of the 
correspondent, producing at the same time the letter of 
indication bearing the real signature. Later, the remain- 
ing two notes were cashed by another correspondent in a 
similar manner at Dieppe. Thereupon, the plaintiff 
brought the action. On the top of the letter of indication 
was printed in large red letters the following notice — 

Particular atienUon is requested to the following note : For 
the security of the holder it is indispensably necessary that this 
letter should be kept apart from the circular notes, which should 
on no account he signed, except in the presence of the hanker 
from whom payment is required, to whom this letter should also 
be produced. The full amount at the current rate of exchange 
will then he paid without any deduction in respect of commission. 

The defendants alleged that they paid the notes in 
accordance with their contract or, if not, that the plaintiff 
had been guilty of negligence and ^ould not recover. 
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On the one side it was argued that the payment was 
not a good payment as against the plaintiff ; it was said 
that it was not a payment to his order, but on a forged 
signature ; and counsel for the plaintiff contended as a 
fact that plaintiff had not been guilty of negligence, but 
even if he had there must be some special term in the 
contract to disentitle him to recover. 

On the other side, counsel for the defendants urged 
that there was a duty to keep the letter of indication 
apart from the notes, and that duty the plaintiff had 
broken ; by so doing he had invited a forgery and 
furnished the forger with the means of executing his fraud. 

In delivering judgment, Mr. Baron Pollodc pointed out 
the difficulty in applying with accuracy to these circum- 
stances certain well-known rules of mercantile law relating 
to bills of exchange and letters of credit, and, in reviewing 
the facts, said the question was, Who was to bear the 
loss ? ” It was a clear rule of banking that a banker was 
only bound to pay on the proper signature of his customer, 
and if he paid on a forged signature he would have to 
repay the customer the amount so paid. To this, doubt- 
less, there might be some exceptions ; but the Courts 
were always careful in creating such exceptions, because 
they interfered with the rules of banking and mercantile 
usages. There had been cases of such negligence on the 
part of a customer as to entitle the banker to say, This 
money was paid, not in my wrong, but through }our 
negligence," and so to screen himself. It was contended 
by the plaintiff that such negligence must arise in the 
drawing, endorsing, or dealing with the instrument. Here 
he thought the case was as to the conduct of one of two 
contracting parties as between themselves and not 
strangers ; and the contract was not affected by the fact 
that the plaintiff was not an ordinary customer of the 
defendants, but only for this one deposit of £100. In 
considering the contract the learned Baron thought 
there was a distinction between an ordinary . case of a 
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letter of credit, which goes forward in the hands of a 
particular individual, and the case in which the name of 
the holder of the letter of credit, or note, is only indicated 
by a general letter of indication addressed to many corre- 
spondents abroad — a distinction which, in considering 
what the contract was, and what the negligence in breach 
of it, became essentially material. The plaintiff's circular 
notes were payable to the order of the person named in 
the lettre d*indication, called le porteur. The condition as 
to keeping notes and letter separate was an extremely 
reasonable protection ; and if in breach of such notice 
the notes were lost, then the question arose as to which 
of two innocent persons should suffer, and the rule applied 
that he should suffer by whose negligent conduct the loss 
had been brought about. It would not be fair to say 
that the plaintiff had dealt in any way improperly with 
the notes, but to allow him to recover would be to give 
up all substance of the rule. Applying these principles, 
then, not on the ground of estoppel, but on the ground 
that the contract had not been fulfilled, and that there 
had been a breach of it in a material part by the plaintiff, 
which had led to the loss, the plaintiff could not recover, 
but must stand by his loss. 

Judgment was therefore given for the defendant bank 
with costs. ^ 

Another Legal Decision. 

Of equal importance was the action, Conflans Quarry 
Co. V. Parker, in which some standard principles con- 
cerning circular notes and letters of indemnity to be 
given when notes are lost, were laid down. 

As this case also contained several important findings, 
not only dealing with circular notes, but also with the 
general question of letters of indication and letters of 

1 Exchequer Division (Sittings in Banco, before Mr. Baron 
Pollock), Rhodes v. The London and Ccumty Banking Company ; 
cf. Institute op Bankers* Journal, October, 1880, pp. 770 -2 
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credit, we give the gist of Lord Chief Justice Bovill's 
judgment — 

“ It was,” he said, ” an action brought to recover the 
amount of eight circular notes issued by the defendants 
to the plaintiffs, which were lost without being used. 
The circular notes were procured by an agent of the plain- 
tiffs for their use, and paid for with their money. They 
were issued and dated the 23rd May, 1866, signed by the 
defendants’ manager, and addressed to the defendants’ 
correspondents abroad under the general description of 
’ the bankers mentioned in our letter of indication.’ The 
name of Rembeaux, an agent of the plaintiffs, was filled 
into the circular notes as that of the persdn who was to 
get them cashed. The circular notes were in the usual 
form for £\0 each, and on the back was the usual blank 
form of draft to be filled in and signed when the circular 
note was cashed. The usual letter of indication, stating 
the names of the foreign correspondents, and requesting 
them to cash the circular notes, was issued with them. 
Rembeaux’s name was filled into the body of the letter, 
but it was not signed by him. The plaintiffs’ agent for- 
warded the letter of indication and circular notes by post 
to Paris, addressed to Rembeaux, for the plaintiff’s use 
abroad. The letter of indication arrived safe ; the 
circular notes did not, and no trace of them has been 
found. Whether their loss was caused by accident or 
design, and whether by fault of the post or otherwise, 
does not appear. On the 12th of July, 1866, the plain- 
tiffs informed the defendants of the loss, offered to return 
the letter of indication, and demanded a return of the 
amount paid. A correspondence followed, which ended 
in a difference as to the proper indemnity to be given, 
the defendants being then willing to return the amount 
upon receiving an indemnity of a Very extensive character, 
and the plaintiffs objecting to its terms. The action was 
thereupon brought. Upon the true construction of the 
letter of indication ahd circular notes, we are of opinion 
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that it is not obligatory upon the holder to cash the 
circular notes, though he purchases the right to do so 
if he thinks proper ; and that, in the event of his not 
requiring to use them abroad, he may, after reasonable 
notice of his electing not to use them, require repayment 
at the banker’s hands. This is not inequitable in itself. 
The banker is repaid by the use of the money, and the 
holder is in no other condition in this respect than the 
holder of a simple letter of credit, which has always been 
understood as giving an option to, not imposing an 
obligation upon, the bearer to cash his credit to the full 
amount expressed. In the case of such a letter of credit, 
he would draw bills upon his banker for the amount 
advanced, which amount the foreign banker would, or 
ought to, endorse upon the letter of credit, which the 
holder w'ould retain until it was exhausted. In this more 
modern and, in some respects, more convenient form of 
effecting the same object, the holder cannot require less 
than the amount of a circular note, and he is not bound 
to cash all or any of the circular notes which he has paid 
for unless he thinks proper. That being so, it follows 
that the holder has the option of either cashing the notes 
with any one of the indicated foreign correspondents of 
the banker ; or, if he find no occasion to use them, of 
reclaiming the amount (whether with any and what 
allowance of discount it is unnecessary to consider) of the 
banker himself. How, then, is this option to be exercised, 
and under what conditions? The written documents 
furnish no direct answer ; but it is plainly to be read in 
the character of the transaction itself ; and it is that the 
option to have back the money from the banker cannot 
be exercised so long as the holder of the circular notes 
retains the power of procuring cash thereupon from the 
banker’s correspondents ; in other words, that the circular 
notes must in all ordinary cases be returned to the banker, 
and that he cannot be called upon to return the amount 
so long asj;he notes are outstanding, so that he may also 
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be called upon to pay a correspondent who has cashed 

them. In this respect, it seems impossible that the 
secondary inferred obligation to return the money if the 
circular notes be not used can be larger than the primary 
express obligation that the notes shall be cashed if pro- 
duced to one of the indicated correspondents. Was there, 

then, and is there, in this case, a possibility that the bank 
may be called upon to pay these notes ? We think there 
was and is ; and that the existence of such liability is 
inconsistent with an obligation to return the money. 
If the circular notes should turn up, and get into 
Rembeaux’s hands, it would be in his power, if (which 
we are far from suggesting) he were a dishonest man, 
to procure them to be cashed by any of the indicated 
correspondents of the bank, who would thereupon have 
recourse against the bank. The possession of the letter 
of indication would not preclude such a proceeding. The 
correspondent who cashes a circular note ought to, and 
commonly does, for his own protection, look at the letter 
of indication for the purpose of identifying the holder of 
the circular note ; but his doing so is not made a con- 
dition precedent. If he cashes the circular note for the 
person mentioned in the letter of indication, he has 
recourse against the banker, although from civility, over- 
confidence, or mere omission he may not have asked for 
the letter of indication. And, on the other hand, if, after 
the letter of indication has been properly filled in by the 
rightful owner with his signature, a foreign correspondent 
cashes a circular note for a thief who has succeeded in 
stealing the letter of indication and circular note, and in 
forging the name of the holder, no care in looking at the 
letter of indication can eke out a right to recover against 
the banker, as upon a payment to the light person. For 
these reasons, we think there was no obligation to refund 
simpiiciter It was, however, urged that at all events 
the bank was liable tp refund sub mode ; that is to say, 

* Directly. 
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upon being indemnified against the outstanding circular 
notes ; and it was said that a proper indemnity had 
been tendered. The general proposition was hardly con- 
tested, but the sufficiency of the indemnity was denied. 
All we are called upon to decide upon the present occasion 
is, that apart from any equitable relief to which the plain- 
tiffs may be entitled upon giving a proper indemnity, they 
are without recourse against the defendants.*' ^ 

We see, then, from this case, that where circular’ notes 
and letters of indication had been posted to the plaintiff 
by his agent, that it was definitely held by the Court that 
the issuing banker was justified in debiting his client's 
account with the amount of the notes unless offered a 
satisfactory indemnity. 

Negotiability. 

Circular notes, to some extent, are like bank notes ; 
and some idea as to their general negotiability may be 
gauged from the fact that they are commonly acceptable 
by hotel-keepers, merchants, and railway companies, as 
well as bankers, when the traveller identifies himself by 
means of his letter of indication and signature. They are 
thus a good deal more than the modified form of credit 
it is sometimes said they represent. Consequently, before 
paying the notes, the person to whom they are presented 
should carefully verify the signature of the person pre- 
senting them with that in the letter ; and the better to 
protect himself, the one who encashes them should require 
the payee to complete the note with his signature in his 
own presence. As a prevention against forgery the notes 
should not be accepted in complete form. 

Travellers’ Cheques. 

There seems to be a tendency for circular notes to give 

‘ C/. 1867, Conflans Quarry Co. v. Parker, Law Reports 3, 
Common Pleas 1 ; Law oj Banking (Heber Hart), p. 558 et sea . ; 
Law of Banking (Sir J. Paget), pp. 66-7 ; Banking and Negotiable 
Instruments (Tillyard), pp. 214-15. 
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place to the traveller’s cheque, a useful form of credit 
which originated in that great land of tourists, the United 
States of America. This form of credit, as the Americans 
rightly claim, is an authority in fact to whomever it may 
concern — the banker, the hotel proprietor, the merchant, 
or the railroad agent — to credit the person presenting it, 
when he identifies himself by means of his counter signature, 
with cash, goods, or services. It has placed in circulation 
an enormous amount of money that is safe for tourists 
to carry and, when ordinary precautions are used, safe 
for those who are called upon to accept it for full value. 
When first put into practice, the system ritarked a vital 
and important forward step in banking services. 

As in the case of the circular notes, the holders of 
travellers’ cheques are furnished with a letter of indica- 
tion, usually in a much smaller form than the ordinary 
letter of indication, as the following specimen, which is 
self-explanatory, will show — 


Tilts Form should be earned m a separate pocket from the 
Travellers* Cheques 

LETTER OF INDICATION 

FOR 

THE CANADIAN BANK OF COMMERCE 

Travellers’ Cheques 

19 

To our Correspondents ; 

M 


whose signature is to be found below is the 
Holder of our Travellers’ Cheques as follows : 


$ 10-No. X . 

To No. X . . .. 

... . Inc. 

$ 20- No. A 

To No A 

Inc 

$ 50-No. B 

To No B 

Inc. 

$100-No. C 

To No C . 

Inc. 


We commend to your usual courtesies. 


For The Canadian BANk of Commerce 


This Signature must agree with the Countersignature 
on the Cheques. 

Signature of • , 

must he inserted when Cheques are Purchased. 






'’'p Ah't^ 

'.fi-'V’ .-, ^'-K 

►f »S<^vv.':;.A: >C’;; 


• irIWf »*t<t(»»S* 5'»’** *^^* **''*' 
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Through the courtesy of the Canadian Bank of Commerce, 
we reproduce on page 31, specimens of that Bank's 
travellers' cheques. As will be observed, for circulation 
outside of Canada, they are issued in two series, viz., 
cheques expressed in dollars payable in New York in 
United States currency, and cheques expressed in pounds 
sterling payable in London. 

The denominations of the dollar cheques are $20, $50, 
and $100, and the denominations of the sterling cheques 
are £ 5 , £ 10 , and £ 20 . 

The following instructions arc issued to correspondents 
of the bank — 

All cheques bear the lithographed signature of the 
general manager of the bank and will be countersigned by 
one of the bank’s officers. Holders of cheques will be 
provided with a Letter of Indication in the form of a card, 
and this Letter of Indication will be signed by the officer 
who countersigns the cheques and will contain a specimen 
signature of the payee of the cheques for identification 
purposes. The holder should identify himself by endorsing 
the cheques in your presence and the payee's signature 
must correspond with his signature as it appears on the 
relative Letter of Indication. 

Cheques may be negotiated for third parties provided 
the cheques are endorsed by them and they are responsible 
to you for the validity of the payee's signature. 

Stamp duty, if any, must be paid by the holder. 

Reimbursement for Dollar Cheques 

These cheques will be redeemed in the United States 
currency at — 

The Canadian Bank of Commerce, New York, N.Y. 

The Canadian Bank of Commerce, Portland, Oregon. 

The Canadian Bank of Commerce, San Francisco, California. 
The Canadian Bank of Commerce, Seattle, Washington. 

The face amount of all cheques which are negotiated in 
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the United States is to be paid by you to the holders thereof 
in the United States currency without deduction. Any 
commission charged by you should be added to the face 
amount of the cheques when forwarding them for 
redemption. 

Reimbursement for Sterling Cheques 
These cheques will be redeemed at — 

The Canadian Bank of Commerce, 2 Lombard Street, 
London, Eng. 

The face amount of all cheques which are negotiated in 
Great Britain is io be paid by you to the holders thereof in 
sterling currency without deduction. Any commission 
charged by you should be added to the face amount of the 
cheques when forwarding them for redemption. 

Cheques negotiated outside Great Britain should be 
paid at a rate which will provide for the correspondent's 
commission and all charges. 



CHAPTER IV 

“ Tj it were not Joy credit many people ivho possess capital hut have 
tio means oj utilizing it themselves ivould find it useless and profitless " 
— John Stuart Mill. 

SPECIAL LETTERS OF CREDIT — THE RESTRICTED 
LETTER OF CREDIT — CIRCULAR LETTERS OF 
CREDIT AND LETTERS OF CREDIT UNDER 
GUARANTEE — THE POSITION OF THE ISSUING 
BANKER AND OF THE PAYING BANKER 

Special Letter of Credit. 

A SPECIAL letter of credit was defined in our first chapter 
as a letter of credit addressed to a particular person 
by name, and a form of credit which closely resembles 
the special letter of credit, although perhaps imt (exactly 
identical with it, is what is called a Restricted Letter of 
Credit. As its name implies, this particular credit is 
subject to certain restrictions , drafts drawn under it are 
payable only by the bankiu's to whom it is definitely 
addressed, consequently the offii'es at which drafts may 
be cashed are also indicated ; bankers or other people 
who cash drafts under these credits at places other than 
those indicated do so at their peril : in the event of 
dispute, they can have no claim against tlui issuing bank. 

Restricted letters of credit are at present in use by 
the Bank of Scotland and other bankers, and a specimen 
of the credit will be found facing this page. The credit, 
as we have said, is addressed to certain banks, and the 
term “ restricted will be better understood when we 
say that a banker issuing this document would probably 
make it payable, say, at only three places ; for example, 
one the writer has before him bears the inscription on 
the face of it — 

To THE CREniT Lyonnais 
I’aris, 

* Marseille, 

Bordeaux 
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On the other side is printed : “ To the Correspondents 
mentioned on the first page/* etc. 

These credits are issued for a limited amount, and the 
time they are current is also limited, say, to six months. 
In all other respects they are similar to the credits we 
have already described ; and the position in regard to 
loss, theft, non-negotiability, etc., in no way differs from 
that discussed in reference to the ordinary traveller's 
letter of credit. 

Banks who have no foreign branches, or who do not 
deal largely in foreign business, often make arrangements 
with other banks who have accounts with foreign branches 
to make reimbursement of drafts drawn for their account ; 
and in such cases those banks attend to all matters in 
connection with repayment, etc., on account of the issuing 
bank, these services being rendered for a small commission. 

It will be noticed that no letter of indication accom- 
panies these restricted credits ; the reason is that the 
banker issuing the credit obtains from his customer several 
specimen signatures, one of which he sends to each of the 
correspondents named on the credit ; and as he advises 
the issue of the restricted letter of credit direct to the 
said correspondents, there is, of course, no need for the 
holder of the credit to take with him a letter of indication 

Circular Letters of Credit. 

We now come to the Circular Letter of Credit, of which 
the number and variety, we had almost said, is legi n 
Circular letters of credit vary in colour, m shape, in word- 
ing, and in the periods for which they are issued, though 
bank officials who read this book will be relieved to know 
that nowadays there is a tendency among bankers to 
adopt a more or less standard form of circular letter of 
credit. 

Like circular notes, circular letters of credit are really 
modified forms of letters of credit ; but sometimes, instead 
of paying tho whole amount down as fn the case of circular 
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notes, a banker will issue the circular credit without pay- 
ment in the first instance, and subsequently claim reim- 
bursement of drafts as drawn and advised to him by his 
correspondents. 

The reader is advised to study carefully the forms facing 
this page. The first is a circular letter of credit issued by 
one of the Canadian banks ; the second is one issued by an 
Australian bank. In accordance with the usual custom, 
before granting such a credit, the bank would require its 
customer to sign a guarantee, somewhat in the following 
form — 

To the X y Z Bank, Limited, 

Melbourne. 

Dear Sirs, 

I hereby request you to issue a letter of credit authorizing 
your London Office to honour the drafts drawn at any time 
before (date), on them on demand by 

John Blank, to an extent not exceeding in the aggregate the sum 
of . pounds sterling. In consideration oj 

your so doing I hereby authorize you to instruct your London 
Office to debit my current account there with the amount of all 
drafts paid under this credit. This guarantee is in addition 
to and independent of any guarantee that may be at present 
current. 

Yours faithfully, 

Thomas Atkins. 

There are occasions when banks issue these circular 
letters of credit to persons who have no current accounts 
with them, and in such a case the guarantee would 
possibly read — 

To the Manager, 

A B Bank. 

Dear Sir, 

In consideration of your having issued a Circular Letter of 
Credit, dated . for .. . . pounds sterling 

in favour of William Blank, we hereby engage to reimburse 
you on demand for all drafts drawn under the same, provided 

that they shall not exceed in the aggregate the sum of 

pounds sterling and are drawn in accordance with the terms oj 
the said credit. 

Yours faithfully, 

Maydn Ash. 










SPECIFICATION 




SPECIFICATION 
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Tliesc forms of guarantee are signed when there is no 
question of charges for exchange or anything of that sort ; 
but the necessity sometimes arises for the bank's taking 
steps to ensure recoupment of expenses, and when that 
contingency is hkcly, the guarantee would contain clauses 
something like this — 

In consideration of your so doing I undertake and agree to 
pay the drafts drawn by your London Office to recoup them for 
payments made under the credit, together with exchange at the 
current rate of the day and stamp duty, and I further authorize 
you to debit my current account at with the amount 

thereof without further notice. 

Two things ^¥ill be plain to the reader : first, that in 
the case of these circular letters of credit, the banks 
issuing them often have a London office who reimburse 
the foreign correspondents ; secondly, that the amount 
of the credit is not paid down at the time of issue. They 
will not, therefore, be issued to any but first-class clients. 
Then it does not necessarily follow that it will be the client 
himself in whose favour the credit is made out ; the credit 
may be drawn up in favour of his nominee. Circular 
credits, in fact, are often issued to firms who wish to send 
representatives abroad and to whom it is desirable to give 
power to draw amounts on demand at places visited up 
to a certain specified sum. Generally speaking, they are 
very economic credits, for they do not cause firms to tie 
up an amount of money for a long period. However, in 
return for allowing a person or firm this facility, it is 
essential for the banker to see that he is amply guaranteed. 

Guarantee. 

The guarantee is an important feature in connection 
with these circular letters of credit, and it may be well, 
therefore, to give a further example of one issued by a 
Canadian bank. 

It is in this form — 

(Date). 

To the A B Bank, 

The undersigned having received from you a circular letter of 
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credit for £ of which a true copy is on the other 

side, hereby agree to its terms, and in consideration thereof hereby 
agrees to pay you on demand the amounts drawn under the said 
credit, at the current rate for hankers* cable transfers on London, 
with interest added at six per cent per annum from date of pay- 
ment of said drafts in London ; and also to pay you a commission 
of 1 per cent on the face amount of the said credit up to ;f500, 
and on the amounts actually drawn in excess of ;^50(). Should, 
in case at the date of its expiration any balance of said credit 
remain undrawn, the bank is hereby authorized to renew the said 
credit for the said amount undrawn for a further term of twelve 
months, the obligation of the under-signed to remain in full force 
and effect during the said further term. 

Abel White. 

The zvords in roman type may be crossed o^it when the credit 
IS for a less amount than /500. 

In each of those instances the security received by the 
l)anker is the guarantee ; it can be fairly claimed that it 
IS in the nature of a continuing guarantee, consequently 
the question constantly before the banker is : “ How do 
I stand in the case of revocation by the guarantor ? 
Similarly, the guarantor himself may be wondering what 
are his rights as to i evocation. 

It seems fairly clear that a continuing guarantee, not 
under seal, can be revoked if it has not been acted upon, 
and in so far as it has not been acted on 

We have a legal decision to guide us in this matter ; 
it was given in the case of Offord v. Davies,^ which, 
although not actually dealing with letters of credit, is 
worth studying from the point of view of the guarantee. 

In this case there were two questions before the Court : 
(1) whether the guarantee could be revoked before it was 
acted upon ; (2) whether, upon the guarantee being acted 
on for one bill, it could be revoked as to future bills. 

It appeared that a guarantee had been given for the 
due payment of all bills of exchange discounted (i.e. pur- 
chased) foi; a certain firm to the extent of £600 during 
twelve months. Before any bills were, in fact, so dis- 
counted, the guararrtor cancelled his guarantee ; and the 
^ 1862, 12 Common Bench, New Senes, 748. 
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Court decided that such a guarantee could be revoked 
before it was acted upon, and even if it had been acted 
on for one bill, it could be revoked for future bills. 

That is an important ruling which we imagine is rarely 
thought of by bankers taking these guarantees. 

Further, it should be noted that in the case in question, 
“ each discount of a bill was held a separate transaction, 
creating a liability until the bill was met, and after that 
leaving the offer in the same position as if no discount 
had been made, that is to say, leaving it capable of 
revocation until again acted on.” ^ 

With regard to the period of the guarantee, an interesting 
point came oul in the case Offord y. Davies. The judge 
considered whether the rights of the parties were affected 
by the guarantee being expressed to be for twelve months, 
and d(‘cided that the promise to pay for twelve months 
creates no additional liability on the guarantor ; but, on 
the contrary, it fixes a limit in time beyond which his 
liability cannot extend. 

In still another case we find Mr. Justice Joyce stating 
that it is undoubted law that a continuing guarantee not 
under seal, for future advances, if not so framed as to 
become operative before it is acted on, could be revoked 
or withdrawn altogether before being acted on and, as to 
future transactions, may be terminated at any time. ^ 

Position of Paying Bankers. 

These decisions may or may not be considered satis- 
factory to the immediate parties concerned, the issuing 
banker and his client ; but, unfortunately, the matter 
docs not end there ; we have also to take into considera- 
tion the position of the third party, the paying banker ; 
what are his rights against the issuing banker ? No 
arrangement between the grantor of the letter of credit 

* CJ Tillyard, Banking and Negotiable Instruments, p. 220 

* In re Grace, Balfour v Grace, 1902, \ Ch 733 ; cf also Hebcr 
Hart, Law oJ*Banking. pp. 679-81 
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and the person who has given the guarantee would be 
binding upon the paying banker. Consequently, if he in 
reliance upon and in accordance with the terms of the 
letter of credit has cashed the drafts of the holder to the 
credit, he clearly has a right to claim upon the issuing 
bank for reimbursement of the drafts ; he is not affected 
by the state of accounts between him and his client. 

In this respect, the case of In re Agra & Masterman's 
Bank, although it did not deal with the encashment of 
demand drafts, clearly indicates what line the Courts 
might be expected to take in the event of an action by 
the paying banker to recover any amounts paid by him 
on the strength of the credit. 

Lord Justice Turner’s remarks in the case are to the 
point. He said — 

'‘It is plain that this letter (i.e. the letter of credit) 
was given by the bank with a view to its being shown to 
persons who were to negotiate the bills, and to make 
advances upon the faith of the letter ; and the last passage 
contained these words : ' Parties negotiating bills under 
it are requested to endorse particulars on the back hereof.’ 
It is plain that this part of the letter is in truth addressed 
to the person by whom the bills were to be negotiated. 
The whole effect of the letter is that the Agra Bank held 
out to the persons negotiating the bills the promise that 
it would pay the bills ; and it would be impossible . . . 
to allow the bank, after having sent that letter into the 
world, addressed to persons who were to encash the bills, 
and so hold out to them that it would be answerable for 
their payment, to say that ... it would not pay the 
bills. ... I think that there clearly is a perfectly good 
equity to sustain a bill filed by any one of the persons 
by whom bills drawn under the letter of credit had been 
negotiated to compel the Agra Bank to accept and pay 
these bills.” 

¥ 

It seems, therefore, that the issuing banker is in a sort 
of pis aller in regard to these circular letter^ of credit ; 
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but if, as would appear, the guarantee is not the safe 
haven he thought it was, the remedy is either to insist 
upon payment down of the full amount of the credit, or 
the deposit of satisfactory security before issuing such 
credits. Alternatively, he might follow the safer course 
and include clauses in the guarantee to provide for the 
contingencies we have mentioned. The efficacy of the 
guarantee is undoubtedly dependent upon the complete- 
ness in the form of the guarantee itself ; consequently 
bankers cannot be too careful in these matters. 

Finally, in the event of revocation of the guarantee, 
the banker whp issued the credit can protect himself by 
the obvious method of telegraphing details of the revoca- 
tion to all the correspondents likely to cash drafts under 
the credit. At best, however, revocation is a dangerous 
expedient, since it is good only against persons who have 
received notice of the revocation. Any other persons 
paying drafts under the authority conveyed by the letter 
of credit are protected by it, despite the cancellation of 
the credit. 



CHAPTER V 


“ If ymt lucre v^noraiH oj thi^. that credit i6 the greatat c<if>ital a 
all towards the niquisition oj wealth, you would be utterly ignorant." 
— ^j:)F,MOSlllENKS. 

BANKEKS’ CREDITS— UNCONUKMED CREDITS— 
REVOCABLE AND IRREVOCABLE CRIC Dll'S 

Basic Principles. 

In tho previous chapters we have, so to fpeak, takiMi a 
preliminary cantor over the general field of credits, anti 
have now to leave the broad highway and to pursiui our 
way through the more intricate bypaths of the subject. 
The subject of credits, which have for their object the 
facilitating of the exchange of commodities between one 
country and another, has been left untouched, and for 
this reason. In order to get a clear understanding of the 
whole problem underlying credits and all that appertains 
to them, it IS necessary that we should have a correct 
knowledge of the basic prmcijiles In a word, we have 
to trace the development of the business step by step, 
from the most simple banking transactions to the more 
involved operations. The via media for this has been 
through bank credit operations which do not involve the 
drawing of time, or usance bills as they are called in bank- 
ing parlance The fundamental basis for all bank credits 
is this, the giving of an authorization by a banker to some- 
one else to draw bills of exchange, the implication being 
that the banker issuing this authorization will either pay 
the bills himself or sec that bills meet with due honour 
by the person upon whom they are drawn. We have seen 
how this implied warranty works out m those cases which 
concern the* more common forms of travellers' credits and 
the like ; we have a»lso seen some of the pitfalls that are 


42 



BANKERS* CREDITS, ETC. 


43 


strewn in the path of the unwary parties to each trans- 
action ; let us now turn our attention to credits which 
arc largely used by commercial men. 

Bankers’ Credits. 

The generic term for these instruments is “ Commercial 
Credits " ; actually, they are known to merchants and 
others as “ commercial credits,*’ while to the bankers they 
are known as “ bankers* credits *' — a distinction without 
a difference to the ordinary lay mind ; but to the banker 
who IS a stickler for correct definitions, there is a fine 
shade of difference. It is this. The banker argues that 
the credit uncler which he himself guarantees to accept 
or pay bills is the bankers* credit ; but the credit under 
which the importer himself accepts and pays the bills, 
even though it be advised through the intermediary of a 
banker, is, strictly speaking, the commercial credit. The 
point, however, does not seem to be of great importance. 

However, included m the general term “ Bankers’ 
Credit ” are a whole host of instruments, all giving some 
sort of authorization to draw bills, but all difh'ring from 
each other in certain points. These points, although 
seemingly not of much importance to the casual observer, 
need special attention if mistakes, many of them expensive, 
are to be avoided. It will be necessary for us, therefore, 
even at the risk of a little reiteration, to be careful to 
distinguish between the various forms of shipping credits. 

Open Letters of Credit-Special Letters of Credit. 

It may be convenient, first of all, to dispose of the 
general expressions — “ Open Letter of Credit ” and 
“ Special Letter of Credit.” In the view of the author, a 
special letter of credit is one which, as was shown in the 
previous chapter, clearly defines by whom, through whom, 
and at which places bills shall be drawn. Wlnui we come 
to deal with usance bills, that is, those drawn at so many 
days or months after date or sight,, especially those which 
call for attachments such as shipping documents, we find 
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other conditions imported into these special letters of 
credit. Consequently, if a banker in defiance or in neglect 
of the terms of the credit, negotiates bills under it, he 
may, in the event of a lawsuit, be unpleasantly surprised 
to find that he could not recover the amount of the bills 
against which he had made an advance. 

The trouble doubtless frequently arises from confusing 
an open credit with a special credit. It is sometimes said 
that there is no such thing as an open credit, but that 
idea was effectually disposed of long ago in the case of 
the Union Bank of Canada v. Cole. In that case it was 
held that if the document, which is asserted»to be a letter 
of credit, is addressed to all the world, then those who 
act upon it have, in fact, the advantage of an actual legal 
contract with the giver of the letter — an actual contract 
either because it was intended by the issuer of the letter 
of credit that they should act upon it, or because he has 
so acted that persons dealing with him would have a right 
to infer that he so intended. Consequently, whether he 
intended it or not, in ordinary principles of law he becomes 
bound. Even so, it seems that the distinction does not 
entirely lie in the mere way in which a credit is addressed 
or sent out into the world, for in the same action we find 
another authority — Mr. Justice Mathew — ^holding the view 
that a letter of credit which contained an implied or 
express statement that produce must be paid for, and 
paid for before bills were drawn, did not constitute an 
open credit. The inference, plainly, then, is that credits 
which make as a condition precedent to the paying or 
accepting of bills the carrying out of some such obliga- 
tion, are special credits and not open credits, so bankers, 
who are called upon to make the distinction, may be a 
little surprised to know that still another duty is thus 
added to the many onerous tasks they have to perform. 

The whole subject of credits at the present time bristles 
with difficulties, and it is necessary, therefor^, to worry 
the reader with further distinctions. 
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Bankers’ Credit. 

We may take, first of all, the general term Bankers’ 
Credit.” These two words are more frequently misused 
than any other pair of words in the banker’s vocabulary. 
Bankers, lawyers, and commercial men all have different 
ideas as to their meaning and significance, and, as an 
American writer says. Letters of Credit used in commerce 
are as flexible as the minds of merchants are ingenious. 
It is commonly understood that the term covers all credits 
issued by bankers, but bankers dealing largely with credits 
apply the term to one class only. 

A Banker’s Credit, it is often held, is an authorization 
by the importer to the exporter to draw upon a certain 
bank; and under the importer’s arrangement with the 
bank, the latter, when the bills come forward, will accept 
the bills if drawn in accordance with the terms of the credit. 
A good deal of misunderstanding, however, arises from the 
fact that arrangements for the issuing of the credit are made 
with one bank, but notification of the opening of the credit 
reaches the exporter through the intermediary of a second 
bank. 

In order the better to understand this particular credit, 
it may be well, therefore, to consider briefly the raison 
d'etre of its issue We will ignore for the moment the 
terms " unconfirmed ” and " confirmed ” bankers’ credit, 
and ask the reader to imagine an importer in London who 
wishes to import goods from India. The exporter in India 
has no great wish to be out of his money during the time the 
goods are en route to England, and probably he cannot 
afford to wait until the goods have reached London, have 
been taken delivery of by the importer there, and payment 
subsequently sent through a bank to India. So, to obviate 
the delay, he writes to the London importer requesting 
him to make arrangements for payment, in whole or in part, 
to be made in India as soon as he, the exporter, has the 
goods ready for shipment. The importer is thus on the 
horns of a dilemma, to get out of which he goes tc his banker. 
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the City Bank, and asks them to arrange the matter with 
one of the Indian banks. We will assume for the purpose 
of our argument, that, while the importer is not exactly a 
man of straw, he is honest and has a reputation for straight- 
dealing. yet he is possessed only of moderate means. In 
such circumstances, the banker will probably ask him to 
sign an undertaking somewhat like this — 


19 

To the Manager, 

City Bank, London. 

Sir, 

Please open on my behalf a credit for pounds 

sterling with your Agents in . . m favour of 

.... to expire on 

Bills to be drawn at . . for invoice cost 

of to he shipped to London 

Drafts to he accompanied by Bills of Lading to your order 

Particulars of insurance 

In consideration of your issuing the above credit, 1 hereby 
agree to provide funds for the payment of all drafts drawn in 
accordance therewith and for your charges in addition. 

[Signed) A.B. 

When this document is signed, the City Bank asks the 
London branch of the Indian Bank to advise out the 
credit. Every bank has its own particular form for 
advising such credits, but a general idea of the method 
followed will be obtained from the following — 

(Address) . . . 


No (Date) 

To the Indian Bank, 

London. 

Dear Sirs, 

We shall be obliged by your instructing your branch at Bombay 
to open a credit for pounds sterling for account 

of. .. . .. in favour of 

To be availed of by drafts drawn at on this 

Bank for invoice cost of to be shipped from 

\to ... . 

Bills of Lading to the ** order of the City Bank, London.** 
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In con^ideniiion of your so doing we hereby engage with the 
bona fide holders of such drafts that they shall meet with due 
honour on presentation, provided they be drawn in accordance 

with the terms of this credit and before ... 

(Signed) A. Blank, 

Manager. 

When the Indian Bank in London receives this request, 
it advises the credit out to its Indian branch, either by 
cable or by mail, according to the instructions given ; 
and the Indian branch, in due course, communicates the 
details to the exporter, who is thus put in a position to 
procure payment for his shipment when ready or, if he 
so desires, to fix exchange at once with the bank in India. 

There are many and diverse types of these credits, and, 
in the absence of standardized forms, the person new to the 
subject is apt to become bewildered when he hears the 
names given to them. Perhaps the best thing we can do 
first of all is to discuss the Unconfirmed Bankers’ Credit, 
and here wc come to grips with a troublesome document. 

Unconfirmed Bankers' Credit. 

An unconfirmed bankers’ credit is a written intimation 
from one bank to another bank (or person) to the effect 
that a merchant or bank has opened a credit with them for 
bills to be drawn under terms. Such credits arc used to 
facilitate the finance of imports and exports. In general 
they arise from an arrangement by an importer with his 
bank to accept the foreign exporter’s bills drawn upon the 
bank up to a certain specified amount within a given period, 
provided such bills are drawn in accordance with the terms 
of the credit. 

The credits usually specify the particular merchandise 
to be shipped, the documents to be attached to the bills of 
exchange (i.e. the bill of lading, marine insurance policy, 
certificate of origin and/or consular invoice, and frequently 
letter of hypothecation). As we shall presently show the 
weakness in these credits lies in the right of cancellation 
by the issuiftg bank, which it should be noted does not 



48 


bankers’ credits 


guarantee to accept or pay the bills, but says as it were 

if everything is satisfactory we will honour the bills, but 
in case of need acting on the instructions of our client, the 
importer, we reserve the right to cancel the credit.” 

The credits are frequently opened with banks, say in 
London, who have no branch in the particular place in 
which the exporter is operating, and they are then advised 
through the intermediary of a foreign or colonial bank that 
has a branch in the foreign city. 

This advising of the credit through an intermediary bank, 
in a way, complicates the transaction as far as two bankers 
are concerned, and for this reason. 

An important distinction between an unconfirmed 
bankers’ credit and a confirmed bankers’ credit is that 
the former is subject to cancellation by the grantor bank, 
either with or without the instructions of the importer. 
It is usual, therefore, for the intermediary banks to safe- 
guard themselves by insisting on the inclusion in the credit 
of some such clause as the following : 

" We hereby undertake to honour all drafts drawn upon us 
under this credit, provided your branch has negotiated the 
bills prior to receipt of notice of cancellation,” or it is of 
course understood that in the event of cancellation of this 
credit all drafts negotiated prior to the receipt of notice of 
cancellation by your branch will be duly honoured, if 
drawn in accordance with the terms of the credit.” 

In adopting this attitude the intermediary banks are in 
agreement with American banks who hold that an un- 
confirmed credit is one which is advised by a notifying 
bank to the beneficiary without obligation on the part of 
the notifying bank. 

The important point to note in regard to an unconfirmed 
credit is that the undertaking of this issuing bank is in no 
sense a guarantee to the beneficiary that his bills will be 
accepted and/or paid; though as we have shown in the 
terms of their undertaking with the intermediary or noti- 
fying bank the issuing bank does guarantee to honour 
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drafts actually negotiated prior to the receipt of notice of 
cancellation. 

Very often the urgency of some transaction or operation 
requires that the details of the opening the credit be com- 
municated to the beneficiary immediately, and resort is 
then had to the telegraph. The main points of the credit 
are cabled out by a home bank to its foreign branch, which 
in turn communicates the information to the exporter, 
stating that the credit is unconfirmed or revocable as 
the case may be, and the beneficiary is then free to act 
upon it or not, as he thinks fit. The cabling of such a credit 
gives rise to interesting questions as to the legal results 
which arise wh«n the credit is created, say in England, 
for use in another country. But in a case that came 
before the Court of Appeal in April, 1925 {International 
Banking Corporation v. Barclays Bank, Ltd. and another), 
Lord Justice Atkin in the course of his remarks gave a very 
clear lead as to the position. He said if the credit is a 
revocable credit (i.e. an unconfirmed credit), then the 
bills to be drawn under it can only be negotiated through 
a correspondent of the English bank who happens to be 
employed for the porpose of announcing the existence of 
the credit, and that is for the simple reason that it is only 
in that way that the revocable nature of the credit can be 
enforced. In other words, the implication is this: that 
if a credit is intended to be utilized to give power for bills 
to be drawn and negotiated at any place in the foreign 
country and through any bank, then it is irrevocable unless 
it appears on the face of it that it is revocable. 

In the same case. Lord Justice Sargant said that if a 
cable credit is expressed to be revocable it is domiciled 
with and only available through the advised and certi- 
fying bank, since otherwise there would be no means by 
which the credit could be effectually revoked by the ad- 
vising bank. 

In the case of these unconfirmed credits, then, we get a 
guiding rule, tjiat, as they are revocahie, they can only be 

4 -( 1895 ) 
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acted upon with safety in the place at which they are 
meant to be utilized, and the bills can only be negotiated 
through the named bank at the domicile of the beneficiary. 

The subject of Unconfirmed Credits has given rise to a 
good deal of controversy among both bankers and com- 
mercial men. But, as the Westminster Bank, Ltd., 
pointed out quite frankly in one of its brochures, it is well 
that the difference between a confirmed credit and an 
unconfirmed credit should be clearly understood. A mer- 
chant might manufacture goods ordered and incur all the 
expenses incidental thereto, and suddenly find that the 
credit on .which he was relying for payment had been 
cancelled without any notice or warning whatever by an 
unscrupulous buyer, who for reasons of his own had to 
get out of his contract. It is even possible that one or 
other of the intermediary banks might see sufficient reason 
for withdrawing the accommodation, though such a con- 
tingency is very remote. It follows that credits of this 
character should be accepted only from buyers of standing 
and undoubted integrity. 

Mr. Justice Bailhache, in a case which was tried in 1921, 
was particularly emphatic in his condemnation of such 
credits. He said, “ The truth of the matter is, that an 
Unconfirmed Credit is practically useless If I was a seller 
of goods I would never accept an Unconfirmed Credit 
under any circumstances whatever.” Though we do not 
altogether agree with the learned Judge's remarks, yet we 
desire frankly to point out the demerits of Unconfirmed 
Credits. 

The case to which we have referred was one which 
negatived the existence of any legal duty on the part of the 
banker to give notice of cancellation of a credit to the 
party interested, but, as the Institute of Bankers say in 
Legal Decisions Affecting Bankers,^ no doubt bankers, as a 
rule, do give such notice, as it seems the right and reason- 
able cdurse to pursue. 

1 Vol. Ill, p. 318. 
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The case to which we have referred, was one between 
the Cape Asbestos Company, Ltd., and Lloyds Bank, Ltd., 
the judgment by Mr. Justice Bailhache being given in full in 
Legal Decisions Affecting Bankers, from which we para- 
phrase the salient points. The letter of credit in question 
was one which the Banque de I’Est, Warsaw, had instructed 
Lloyds Bank to open in favour of the sellers. The bill of 
exchange under the credit was to be drawn on Tdoyds Bank 
at sight, and to be accompanied by shipping documents. 
The following clause was added at the end of the credit. 

" This is merely an advice of the opening of the above- 
mentioned credit and is not a confirmation of the same.” 

This, it was held, was a revocable credit which could be 
revoked at will by the Warsaw Bank, acting on the in- 
structions of the buyers. It was available for drafts on 
Lloyds Bank with the relative shipping documents attached 
so long as the credit was open. It so happened that on 4th 
August, 1921, the credit was withdrawn, but in the mean- 
time the Cape Asbestos Company had made a shipment 
and deposited certain documents with Lloyds Bank in 
exchange for part of the sum for which the credit had been 
opened. On 2nd October, they sent to that bank the 
documents relating to the balance of the shipment of 
30 tons. The documents included an invoice and bill of 
lading, but the invoice was for more than the balance 
of the credit. Further, the bill of lading, instead of being 
made out to Lloyds Bank, was in favour of the buyers of 
the asbestos. By some means or other the buyers obtained 
possession of the goods, for which they had not paid, and 
as a result the Cape Asbestos Company lost their money, 
and thereupon they claimed against Lloyds Bank for the 
balance of the credit. It appeared that no notice of the 
revocation of the credit had been given by Lloyds Bank, 
and the plaintiffs were under the impression that it was 
still in force. 

The crucial question before the Court was whether there 
was any legal Obligation or legal duty on the part of Lloyds 
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Bank to inform the plaintiffs of the withdrawal of the 
credit. To quote the words of Mr. Justice Bailhache: 
“ It is to be observed that the notice which was given by 
the bank on the opening of the credit is of the opening of 
a revocable credit and not of a confirmed credit. That 
tells the person in whose favour the credit is opened that 
he may find that the credit is revoked at any time. That 
being the representation which is made by the bank to the 
person in whose favour the credit is opened, the seller in 
this case, is the bank under any legal obligation to him 
to inform him when the credit is revoked? " 

Mr. Justice Bailhache held that, however wise, and 
however prudent, and however much in the interest of 
business, such a notice may be, there is no legal basis upon 
which he could found an obligation on the bank to give a 
notice under such circumstances. A witness called for 
the bank said that the bank regarded notice of withdrawal 
as an act of courtesy which they always performed, except 
in such a case as this when, unfortunately, it was for- 
gotten. That, the judge held, was the true view of the 
situation. It is an act of courtesy which it is very desir- 
able should be performed, but not based upon any legal 
obligation or duty. 

A counsel of perfection which the learned Judge also 
gave in the course of his judgment was this: that in the 
case of a credit like this, the wise thing for the seller to do 
before making a shipment is to inquire of the bank who 
have given him notice that the credit is revocable, whether 
the credit has been withdrawn or not. We commend that 
advice to all shippers who are working under these uncon- 
firmed credits. 

Differences on this matter of cancellation sometimes 
arise between the banks issuing the credits and other 
banks through whom they are advised. Between the 
banks interested, the whole question seems to be dependent 
on the exact meaning of the phrase, “ the place in which 
the credit is opened." The argument is that the issuing 
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bank is only obliged to accept such bills as are drawn 
prior to the date on which notice of cancellation of the 
credit is received by the negotiating bank in the place 
in which the credit is opened. The question in dispute 
is : Which is the place in which the credit is opened — 
is it in London or is it in the foreign city ? Bankers 
through whom such credits are advised say the place in 
which the credit is opened is the city in which it is to be 
operated upon. Care should be taken, therefore, not to 
confuse the place from which the credit is advised with 
the place in which the credit is opened ; and to avoid all 
ambiguity, the .negotiating banker, or the intermediary 
through whom the advice is sent, can always safeguard 
himself by insisting that the credit states that it is to be 
opened in the foreign city. If this point is made clear, 
the dubiety about the exact date upon which the issuing 
banker's guarantee to accept ceases would be dispelled, 
at any rate, between him and the negotiating banker. 

We shall have more to say on this subject of revocation 
at a later stage ; but, as concerning the exporter, other 
questions arise. If a bank gives an undertaking to accept 
his drafts without reserving any power of revocation, 
there would be trouble in upholding the right to cancel 
the credit. The credit is given to a person, in order that 
he may act upon it ; and if it involves the delivery of a 
letter over the bank’s signature, or even notice to the 
beneficiary that some such document was on its way, the 
difficulties in upholding the right of cancellation in a 
court of law would be great. 

For instance, in some cases the credit advised through 
the intermediary of foreign or Colonial banks actually 
takes the form of a letter of credit, which is given to the 
London branch of one of these banks to be sent out to 
its foreign branch and there handed to the beneficiary 
immediately on arrival of the mail. The credits are 
issued by London banks and finance houses, and the 
wording varies according to the particular requirements 
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of the business to which they relate. Generally speaking, 
they would be addressed to the beneficiary by name ; 
some begin — 

To the A B Trading Co. You are hereby authorized to draw 
on us at 60 days* sight, etc.** 

Others read — 

“ We hereby authorize John Brown to value on us for, etc.** 

Then follow the usual particulars regarding goods to be 
financed, terms, etc. Both forms conclude with the 
words — 

We hereby agree with the drawers, endorsers and bona fide 
holders of bills drawn in accordance with the terkis of this credit, 
that they shall be duly accepted on presentation and paid at 
maturity. 

With such a document in his hands, the beneficiary is 
obviously in a position of being able to get his bills drawn 
on the London joint stock banks or finance houses pur- 
chased at prime rates, and it is sometimes claimed that 
the advantage of credits in this form is that the beneficiary 
is enabled to get his bills negotiated through any bank 
he likes at the port of shipment. As a matter of fact, 
although it is customary for foreign branches of the banks 
through whom credits are advised or passed to receive 
the first refusal of the resulting exchange, it does not 
necessarily follow that the rate of exchange at which they 
are prepared to negotiate the beneficiary's bills will be the 
most favourable that can be obtained, and in such a case 
the exporter will very probably settle exchange with 
another bank. Consequently where there is no actual 
stipulation in the credit for the bills of exchange to be 
passed through a specified bank, it is not unusual for bills 
to go through other channels. 

Rights of Third Parties. 

It is plain that third parties are often intimately 
concerned in these bank credits and the bjlls that are 
subsequently negotiated under them; consequently, the 
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rights and position of third parties may appear a little 
involved. The whole aspect of the business has, how- 
ever, been very fully discussed in several law cases. 
In one case to which we have already referred, that of 
In re Agra & Masterman*s Bank, the rights against the 
banker of a person who, in reliance upon the terms of 
the credit, had negotiated bills, were clearly defined. 

It appears that the Agra & Masterman*s Bank had 
opened a letter of credit in favour of a firm named 
Dickson, Tat ham & Co. The letter of credit was in these 
terms — 

AGRA & MASTERMAN’S BANK. 

No. 394. 

31s/ October, 1865. 

To Messrs. Dickson, Taiham c?v Co. 

You are hereby authorized to draw upon this bank at 6 months* 
sight to the extent of ^ 15,000 (fifteen thousand pounds sterling), 
and such drafts we hereby undertake duly to honour on 
presentation. 

This credit will remain in force for twelve months from this 
date, and parties negotiating bills under it are requested to endorse 
particulars on the back hereof. 

Bills must specify that they are drawn under Credit No. 394 
of 31s/ October, 1865 

The beneficiaries, Dickson, Tatham & Co., drew bills 
under the credit for £6,000, and they were purchased by 
another bank, the Asiatic Banking Corporation, who, as 
directed by the instructions in the letter, endorsed par- 
ticulars on the letter of credit. The Agra & Masterman*s 
Bank failed in 1866, and the liquidator of the bank sought 
to set off the amount of the drafts against a debt due from 
Dickson, Tatham & Co., the persons in whose favour the 
credit was granted, but to this action the Court refused 
to assent. They decided that the letter of credit con- 
stituted a contract to the benefit of which all persons 
taking and paying lor bills on the faith of it were entitled, 
without regard to the equities between the bank and other 
parties, and ^hat the claimant was antitied to prove for 
the full amount due on the bills. 
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Lord Justice Turner's findings on the case have already 
been referred to on page 40 ; and, as we have there 
shown, he emphasized the fact that the whole effect of 
the letter of credit was, that the Agra Bank held out to 
the persons negotiating the bills the promise that it would 
pay them. 

We get further guidance from the remarks of one of his 
colleagues in the same case. Lord Justice Cairns, who said — 
The letter is a general invitation issued by the Agra 
& Masterman’s Bank, through Dickson, Tatham & Co., 
to all persons to whom the letter may be shown, to take 
bills drawn by Dickson, Tatham & Co. ‘on the Agra & 
Masterman's Bank with reference to the letter, and to 
alter their position by pa3dng for such bills, with an 
assurance that, if they or any of them will do so, the Agra 
& Masterman's Bank will accept such bills on presenta- 
tion. . . . Upon the offer in this letter being accepted 
and acted on by the Asiatic Banking Corporation, there 
was constituted a valid and binding legal contract against 
the Agra & Masterman’s Bank in favour of the Asiatic 
Banking Corporation. . . . But, assuming the contract to 
have been at law a contract with Dickson, Tatham & Co., 
and with no other, it is clear that the contract was 
in equity assignable. . . Generally speaking, a chose 
in action assignable only in equity must be assigned 
subject to the equities existing between the original parties 
to the contract ; but this is a rule which must yield when 
it appears from the nature or terms of the contract that 
it must have been intended to be assignable free from and 
unaffected by such equities. The essence of this letter is, 
as it seems to me, that the person taking bills on the faith 
of it is to have the absolute benefit of the undertaking 
in the letter and to have it in order to obtain the accept- 
ance of the bills which are negotiable instruments pay- 
able according to their tenor, and without reference to 
any collateral or cross claims. Unless thi^ is dbne, the 
letter is useless : Dickson, Tatham & Co. obtain no benefit 



Guaranty Trust Company of New York 


140 Broadway 

Capital $25,000,000. Surplus $25,000,000. 

Member of Federal Reserve System 
Cable Address : “ Fidelitas ” 

Fifth Avenue Office I ondon Office 

Fifth Avenue and 43rd St. 32 Lombard Street, E.C. 

Cable Address : “ Notromco ” Cable Address ; “ Garntus" 


Madison Avenue Office 
Madison Avenue and 60th St. 
Cable Address : “ Fidelitas ” 


Pans Office 
Rue des Italiens 1 & 3 
Cable Address • '* Garritus ” 


New York February 26, 1919 

Please address reply to 
Guaranty Trust Company of New York 
Foreign Department 


To The United States MercanitleCo., 

140 Broadway, 

New York City 

Dear Sir : 


EXPORT CREDIT 

No ___£;»:- 60001 _J 


In accordance with cable instructions received from Banco 

M ercantil A mertcano de Colombia, Bogota 

we open a revocable credit m your favor for account of Ihe South 

American Import Company, Bogota, Colombia 

Amount $ 50,000 00 {Fifty thousand Dollars) 

covering shipment of coffee cleaning machinery from New York to 

Barranquilla, Colombia 

Drafts under this Letter of Credit are to be drawn at sight on 

us and are to be accompanied by a set of Shippmg 

Documents of a character which must meet with our approval, consisting of 

Shipper’s invoices 

Consular invoices if such documents are required in connection with this 
shipment. 

Marine and War Risks insurance policies 

Full set of ocean steamer Bills of Lading made out to order and indorsed 

in blank, or to the order of the Banco M ercantil Americano de Colombia 

This Letter of Credit is Vabd only upon there having been issued an appropriate 
Export License, covering the transaction. 

It must be understood that payments under this Credit will only be made provided 
the goods are actually on board or loading on the Vessel named in the B/L. 

If Government regulations restrict the issue of order Bills of Lading, please communi- 
cate with us and we will advise you in the premises. 

Marine insurance should cover from Warehouse to Warehouse, and not less than ten 
days after arrival, and also include deviation clause, craft and lighter clause, negligence 
and or latent defect clause. Policies reading Free of Particular Average completely 
must not be tendered without pnor arrangement with us. 

This Letter of Credit is issued subject to all regulations and enactments of the United 
States Government and its AUies and to any proclamations of the President governing 
export shipments. 

The documents should be presented whenever possible in time to be forwarded on the 
steamer carrying the merchandise. 

This Letter of Credit expires 3Qth June, 1919 unless sooner revoked 

If you are unable to comply with the terms as indicated above, please 
communicate with us promptly, and oblige, 

Yours respectfully, 

Guaranty Trust Company of New York ^ 


^ How Foreign Trade is Financed *(Guaranty Trust Co. of 
New York). 





Guaranty Trust Company of New York 


140 Broadway 

Capital $25,000,000. Surplus $25,000,000. 

Member of Federal Reserve System 
Cable Address : “ Fidelitas ” 

Fifth Avenue Office I otidon Office 

Fifth Avenue and 43rd St. 32 Lombard Street, E.C. 

Cable Address • “ Notromco ” Cable Address : “ Gamtus” 


Madison Avenue Office 
Madison Avenue and 60th St. 
Cable Address : " Fidelitas ” 


Pans Office 
Rue dcs Italiens 1 & 3 
Cable Address : “ Gamtus ” 


New York February 26, 1919 

Please address reply to 
Guaranty Trust Company of New York 
Foreign Department 

To The A mencan Export A ssoctaiton, 

140 Broadway, 

New York City 

Dear Sir : 

111 accordance with cable instructions received from Banco ^ 

Mercanhl Americano del Peru, Lima, Peru 

we open an irrevocable credit in your favor for account of The South 

American Import Company, Lima, Peru 

.Amount $ 100,000 00 {One hundred thousand l)oTlars^ 

Covering shipment of general merchandise from New York to C allao, Peru 


EXPORT CREDIT 
No*__C-60000 


Drafts under this Letter of Credit are to be drawn at sight on 

us and are to be accompanied by a set of Shipping 

Documents of a character which must meet with our appioval, consisting of: 

Shipper’s invoices 

Consular invoices if such documents are required m connection with this 

shipment. 

Marine and War Risk insurance policies 

Full set of ocean steamer Bills of Lading made out to order and indorsed 

in blank, or to the order of the Banco Mercantil Americano del Peru 

This Letter of Credit is Valid only upon there having been issued an appropriate 
Export License, covenng the transaction. 

It must be understood that payments under this Credit will only be made provided 
the goods are actually on board or loading on the Vessel named m the B/L. 

If Government regulations restrict the issue of order Bills of Lading, please communi- 
cate with us and we will advise you in the premises. 

Manne insurance should cover from Warehouse to Warehouse, and not less than ten 
days after arnval, and also include deviation clause, craft and lighter clause, negligence 
and or latent defect clause. Poliues reading Free of Particular Average completely 
must not be tendered without prior arrangement with us. 

This Letter of Credit is issued subject to all regulations and enactments of the United 
States Government and its Allies and to any proclamations of the President governing 
export shipments. 

The documents should be presented whenever possible in time to be forwarded on the 
steamer carrying the merchandise. 

This letter of Credit expires 30th June, 1919 

If you are unable to comply with the terms as indicated above, please 
communicate with us promptly, and oblige, 

Yours respectfully, 

Gimkanty Trust Company of New York * 


e 

^ How Foreign Trade ^is Financed (Guaranty Trust Co of 
New York). « 






bankers' credits, etc. 59 

from it, and takers of the bills obtain no protection 
under it." 

The rights of third parties were also very plainly 
indicated in Maitland v. Chartered Mercantile Bank of 
India, London, and China, and the decision in that case 
clearly lays down the right of third parties to enforce 
payment of a draft which they had negotiated on the 
strength of a letter of credit, even though in this case 
the letter of credit was what is known as a " Marginal 
Credit " and contained no request to parties negotiating 
the bills under the credit to endorse particulars on the 
credit, as was the case in Agra & Masterman's Bank. 

Form of Unconfirmed Credit. 

A very good example of what might be regarded as an 
Unconfirmed Credit is the one wc are able to reproduce 
herewith through the courtesy of one of the banks. 
It is a form of export credit opened by a foreign buyer 
through the Guaranty Trust Company of New York, 
in favour of a manufacturer, exporter, or shipper in the 
United States ; and, as will be noticed, it contains the 
word " revocable," which may be taken to indicate that, 
notwithstanding the fact that the date of expiration 
appears on the credit, it is, nevertheless, subject to cancel- 
lation by the issuers at any time. Consequently, if the 
beneficiary accepted such a credit, he would, we think, 
have difficulty in substantiating a claim for damages 
if the credit were revoked. The word " revocable " 
should also be sufficient notice to negotiating banks to 
be on their guard. 

Irrevocable Export Credit. 

In contradistinction to this credit, we give a specimen 
of an Irrevocable Export Credit issued by the same bank. 
As will be observed, the credit is one opened by a foreign 
buyer in favoyr of a firm of exporters ki the United States ; 
and the essential difference between this credit and the 
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Revocable Export Credit is that, as an irrevocable credit, 
it cannot be cancelled prior to the date specified in the 
credit without the consent of the beneficiary. 

This credit is more in the nature of a confirmed bankers’ 
credit, and it will be noticed the drawee bank and the 
bank which issues the credit are different institutions. 
There are important details connected with this form of 
credit, consequently a discussion of the relative merits 
and demerits are worth a separate chapter. 



CHAPTER VI 

“ Credit keeps the crown o' the causey ” (i.e. credit is not ashamed 
to show itself). 

CONFIRMED BANKERS* CREDITS AND UNCONFIRMED 
BANK CREDITS — ^THE DISCUSSION CONTINUED 

After traversing a somewhat circuitous route, we now 
come to a consideration of the Confirmed Bankers’ Credit, 
concerning which no little mystery and misunderstanding 
exists. Consequently, if the reader will pardon our using 
the metaphor at the head of this chapter, we shall 
endeavour in the pages that follow to dispel some of the 
fog that exists and reveal the credit in the open light of day. 

Confirmed Bankers’ Credit. 

First of all, the difference between this document and 
a bankers’ credit without the word ** confirmed ” should 
be noted carefully. A confirmed bankers’ credit is one 
issued by a bank in which that bank undertakes, subject 
to the fulfilment of certain terms and conditions, to accept 
and pay at maturity the bills drawn under the authority 
so given. It is the banker here who gives the actual 
authority, not the importer. Merchants, manufacturers, 
and all classes of shipper whose financial requirements are 
assisted by the issue of these credits, rely on the unwritten 
law that bankers issuing such credits will not, within the 
prescribed currency of the credit, cancel them without 
the concurrence of the beneficiary. An important point 
to remember, too, is that with the confirmed bankers’ 
credit, the drawer of a bill has the assurance from the 
bank that it will accept his bill on presentation ; in the 
case of an unconfirmed credit, he has no such assurance. 

Whatever differences of opinion there may be about the 
right to cancel a bankers’ credit, there is no uncertainty 
about the cofifirmed bankers' credit, which it is held, once 
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issued to the grantee, cannot be revoked by the banker 
Some bankers, indeed, go so far as to say that the chief 
distinction between a bankers' credit and a confirmed 
bankers’ credit is that, in the former case, the bank might 
revoke its undertaking with or without notice, but in the 
latter case it could not revoke. 

In the case of the unconfirmed credit that contention 
might possibly be maintained in view of the decision in 
Cape Asbestos Co. Ltd., v. Lloyds Bank Ltd., but unless the 
bankers’ credit actually bears the word revocable” the 
banker who claims the right to revoke it at will is leaning 
on a shaky reed. He would probably find that if the credit 
is issued and either advice of its issue sent to the benefi- 
ciary, or the document handed to him, the banker would 
not be entitled in law to recall the authority to draw without 
the consent of the beneficiary. The position, we hold, 
is this : as the outcome of the terms and conditions of a 
bankers’ credit being conveyed to the beneficiary, he 
might very well have been induced, say, to manufacture 
or purchase goods for shipment for a special market, 
which he otherwise would not have touched. The con- 
sequences of cancellation of the credit to him would 
therefore be serious. He might have goods or manu- 
factured articles or produce thrown on his hands which 
would be unsaleable elsewhere or were useless except for 
the purpose for which they were originally intended. 
By the banker holding out the offer to accept his bills, 
the beneficiary has been induced to incur liabilities ; and 
we do think that the sudden withdrawal by the bank of 
the facilities it had previously shown it would give, would, 
if it came to a law action, render the banker liable to 
severe penalties for breach of contract. Now to return 
to the confirmed credit. 

Meaning of Confirmed. Bankers’ Credit. 

It has^ been said that a confirmed bank credit can have 
two meanings *. it might mean that the ba..k guarantees 
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to the beneficiary, i.e. the drawer of the bills, that the 
drafts drawn under the credit shall be duly honoured ; 
or it may mean that the London or other office of the 
bank merely confirms to its foreign branch or agency 
that it may negotiate or buy the drawer's bills. That, 
however, is a misconception, due to confusion among 
some bankers and merchants as to the exact significance 
of the word “ Confirmed." The mere confirmation or 
advising of a credit through one or more banks or bank 
offices does not make the credit a confirmed bankers' 
credit, otherwise it would be possible to apply the term 
to practically every form of credit which is issued and 
advised through the intermediary of a bank. It might 
seem unnecessary to record this confusion in ideas, yet 
the author remembers hearing confirmed bankers' credits 
defined in the manner we have just indicated by a banker 
in one of the Law Courts. 

Guarantee. 

As a condition precedent to the opening of a confirmed 
bankers' credit, the banker who issues it usually requires 
the person on whose instructions it is opened to sign a 
guarantee indemnifying the bank from any loss that 
might arise through the bank placing its name as acceptor 
on the bills subsequently drawn under the credit. A 
specimen of such a guarantee will be found inset. 

It will be noticed that under the terms of this guarantee 
the person signing it undertakes, in consideration of the 
bank issuing the credit, to provide funds for the payment 
of all drafts which the banker may accept when drawn 
upon him by the beneficiary of the credit. The guarantee 
also empowers the bank, in the event of funds not being 
forthcoming to pay the bills, to sell the goods against 
which they are drawn and to call upon the guarantor 
to make up the deficiency, if any. 

When the guarantee is signed, the bank then issues the 
credit direct ^to the guarantor, or els^e either advises it out 
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to a branch of its own bank abroad ; or if it does not 
happen to have a branch in the centre from which the 
goods are to be shipped, the credit will be advised through 
a bank which has a branch there. 

Form of Confirmed Credit. 

We reproduce a form of confirmed credit issued by an 
Australian bank, empowering exporters in Australia to 
draw bills upon the bank's London branch. 

The variety of these confirmed credits is almost endless ; 
some of them contain the word confirmed " in them, 
others do not. The following is an example of one of the 
confirmed credits which is sent to a Colonial bank in 
London to be advised out to its foreign branches — 

me ^ 

No 

To the C D Bank, 

London. 

London 

Dear Sirs, 

We beg to inform you that a Confirmed Credit has been opened 
with us in favour of the E F Trading Company of Calcutta, 
for account of Messrs. G H &• Company to the extent of 
10 , 000 , say ten thousand pounds sterling. To be availed of 
by three months’ drafts on this bank, to be accompanied by the 
following shipping documents : 

Bill of Lading, Insurance Certificate, Consular Certificate, 
and Invoice for a shipment! shipments of . 

All bills to be marked as drawn under our Confirmed Credit 
No . .. . and to be endorsed on the back hereof. 

We hereby engage with the drawers as well as endorsers and 
bona fide holders of drafts drawn under this credit that such 
drafts shall meet with due honour on presentation, provided due 
compliance has been made with the above terms and conditions. 

This credit to remain in force until 

Please confirm this credit to the beneficiaries through your 
branch at . . by letter jcable. 

* (Signed) A B Bank, 

Manager. 
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The reader will observe that in this confirmed bankers’ 
credit, the point of primary importance is that the credit 
takes the form of a document over the bank's signature, 
wherein the bank undertakes as towards drawers, endorsers, 
and hona fide holders that the drafts shall receive due 
honour on presentation. 

Effect of Undertaking. 

The effect of such an undertaking is pretty wide, and 
bankers, generally speaking, are fully aware of the 
responsibility they are taking in agreeing to such terms. 
Even so, there are not wanting people who seek to insist 
upon bankers shouldering a great3r liability than is strictly 
right or legal. For example, it is often held that, under 
these confirmed bankers’ credits, the banker who pur- 
chases bills on the strength of the credit has no recourse 
on the bills so negotiated, the argument being, we sup- 
pose, that by acting on the document signed by another 
bank under the clause “ we hereby agree with the drawers, 
indorsers, and hona fide holders of bills drawn in com- 
pliance with the terms of this credit, that the same shall 
be duly honoured on presentation,” the banks negotiating 
bills have no claim on the drawer of a bill of exchange, 
the latter being indemnified by this particular clause. 

As far as we have been able to ascertain, this point 
does not seem to have been fought out in law, for the 
very simple reason, we imagine, that the negotiating 
banker would invariably claim on the banker who had 
issued the credit if anything went wrong, or if the latter 
eventually refused to accept the bills. But the case 
might arise of a bad failure or bankruptcy of the issuing 
bank and then, if the contention we have mentioned held 
good, the banker who had negotiated the bills might be a 
heavy loser in the net result. 

However, what seems to have been overlooked by all 
parties taking their stand on this question is the Bills of 
Exchange Act of 1882. 

5 — ( 1895 ) 
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Under Section 55, Sub-section 1 (a), of that Act, the 
drawer of a bill, by drawing it, 

“ engages that on due presentment it shall be accepted 
and paid according to its tenor, and that if it be dis- 
honoured, he will compensate the holder or any endorser 
who is compelled to pay it, provided that the requisite 
proceedings on dishonour be duly taken.'* 

This section of the Bills of Exchange Act, therefore, 
clearly defines the drawer's liability. The question then 
arises. Can he do anything to escape from this liability ? 
Can he contract out of it ? We think he can. He may 
draw a bill so that the holder would have no recourse 
on him by including on the bill the words " without 
recourse " ; but suppose he does not do that, it would 
be difficult for him to uphold a contention that he was 
not liable on the bill to a bona fide holder. 

Possibly the words which one frequently sees on bills 
of exchange drawn under these credits, “ drawn under 

the A B Bank's Confirmed Credit, No " might be 

seized upon by an astute lawyer as giving notice to the 
person negotiating the bills that the drawer was in some 
way qualifying his drawing, consequently the taker of the 
bill with such notice, he might argue, would be bound 
by it and lose his recourse on the drawer. 

On the whole, the position is certainly unsatisfactory, 
but some bankers have recognized the contention, and the 
author has lately seen several confirmed credits on which 
there appears the words “ with/ without recourse on 
drawers " ; and, of course, if the word " without " is 
struck out, the liability of the drawer undoubtedly remains. 
On the other hand, if the credit goes forth with the word 
“ with " struck out, then persons taking bills would be 
accepting the liability. 

Bankers accepting this risk, however, frequently insist 
upon the deposit of money or satisfactory security before 
they will open the credit, and they retain their hold on 
the deposit during the currency of the creUit. 
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This question of with or without recourse ** is such 
a vexed one and leads to so many disputes, that several 
of the foreign and Colonial banks with branches abroad 
have lately refused to advise out to their foreign offices 
credits which bear the without recourse ” clause, even 
when requested to do so by the banks opening the credits. 

Bankruptcy of Issuing Bank. 

We have referred en passant to the possibility of the 
issuing bank*s becoming bankrupt or going into liquidation, 
and it might be thought that such a contingency would 
cancel the contract between the bank and the grantee ; 
but that is not so. The bankruptcy of the issuing bank 
does not entitle even the beneficiary to refuse to carry 
out his part of the contract. In some circumstances, 
in fact, it may be to the advantage of the bank to fulfil 
the contract ; and there are cases on record in which the 
liquidator has been specially empowered by the Court 
to accept and to pay the bills drawn. In this connection, 
we may refer to another case which arose out of the 
failure of the Agra Bank, Under a letter of credit which 
that bank had issued authority was given for the drawing 
of bills against the deposit of bills of lading, but before 
the bills were drawn the failure of the bank had been 
announced, and the grantee treated the failure as 
equivalent to a breach or repudiation of the contract and 
made his claim accordingly. The Court held that this 
view was wrong and that the grantee was not entitled 
to recover damages as upon a breach of contract. ^ 

Strict Attention to Conditions Necessary. 

We reserve for a later chapter an examination of the 
documents attached to the bills of exchange drawn under 
the credits ; but it should be borne in mind that banks 
purchasing bills drawn under confirmed bankers* credits 
do so on the security of the drawee bank ; and if proper 

1 7« re Agra%ank, Tondeur ex parte, l867, 5 Equity, 160; cf. 
Tillyard, Banking and Negotiable Instruments, p. 214. 
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attention is paid to the terms of the credit, the risks 
accruing to negotiating bankers are infinitesimal. Failure 
to pay strict attention to the conditions laid down will, 
however, be fatal to the bank's success in a law action, as 
the following case will show. 

The action in question was one between the Brazilian 
and Portuguese Bank and the British and American 
Banking Corporation. In the letter of credit which had 
been issued by the defendant bank, they undertook to 
accept bills to a certain amount upon fulfilment of various 
conditions, among which were these : that the bills drawn 
were to represent the invoice cost of coffee to be shipped 
from Rio de Janeiro to New York, Philadelphia, or Balti- 
more. Further, that all the bills of lading issued, except 
one which was to be forwarded by the vessel to the 
defendants in New York, and the one retained by the 
captain of the vessel, were to be sent direct to the 
defendant bank in London. Bills purporting to be drawn 
under the credit were purchased by the plaintiff bank ; 
but, as it subsequently turned out, one of the bills had 
been retained by them. There was also a deviation from 
the conditions in the bills of lading, which stated that the 
vessel was bound for St. Thomas for orders, and one copy 
of the bill of lading had been sent to the defendants with 
a letter of advice stating that the coffee was shipped to 
St. Thomas for orders for either New York, Philadelphia, 
or Baltimore. The defence in the action was that the 
terms in the letter of credit had not been carried out. 
The Court agreed, and held that the conditions in the 
letter of credit on which the defendant bank had 
guaranteed to accept the bills of exchange were not ful- 
filled, consequently the obligation to accept had never 
attached. ^ 

Ameriean Forms. 

From a consideration of this case, it will be plain to 

^ 1868 : 18 Law TinCes, p. 823. ; cf. Heber Hart.^ao; of Banking, 
p. 551 et seq. 
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the reader that no deviation, however trifling, from the 
terms of the credit should be permitted without reference 
to the issue of the credit. A warning note to this effect 
is sometimes incorporated in these letters of credit ; and, 
in order to make the position quite clear, we give, facing 
this page, a further example of a Confirmed Export Credit. 
It is one in use by the Irving National Bank, which 
institution has taken a great deal of trouble in order to 
get these forms correct ; and, as the reader will observe, 
the specimen we reproduce is more than ordinarily com- 
plete. The reader*s attention is also called to the details 
on the back of this form : they are mainly the result of 
regulations adopted by the New York Bankers* Com- 
mercial Credit Conference in 1920, to which we shall refer 
at a later stage. 

The American view is that a confirmed credit, also 
called an irrevocable credit, is one that cannot be 
cancelled without the mutual consent of the buyer and 
the seller ; and when the American bank has notified the 
seller that such a credit is established in his favour, it is 
held responsible for payment if the terms of the credit 
are properly carried out. As a matter of fact, an American 
writer, Mr. W. Ward, goes even further ; he states that the 
American view is that a confirmed credit must of necessity 
be irrevocable on the part of the opening bank, in order to 
make the confirmation by the notifying bank the effective 
protection the beneficiary seeks. ^ 

The American understanding of an unconfirmed credit 
is also instructive. They hold that an unconfirmed credit 
is an instruction to a bank in the United States to 
honour drafts drawn by a designated exporter to a speci- 
fied amount, unless and until the bank receives notice of 
cancellation from the foreign importer. 

Like the letters of credit issued by British banks, 
American letters of credit invariably give detailed instruc- 
tions for the guidance of the negotiating bank, and sound 
1 American Commercial Credits, page 75. 
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banking practice calls for the strict observance of these 
conditions. The documents to be delivered with the bills 
are carefully enumerated and, when time or usance bills 
are provided for, the credit states the period for which 
they are to run. 

A copy of what the Irving National Bank considers an 
Unconfirmed Export Credit will be found facing this page. 
The terms in it seem to place beyond all question that it is 
merely for the exporter’s guidance in preparing documents, 
and conveys no engagement on the part of the bank. It 
is also clearly pointed out that the bank have no instruc- 
tions to confirm the credit. 

The American banks have a useful custom of keeping a 
copy of each credit, on the one side of which is the credit 
and on the reverse side a ruling for keeping account of the 
drafts drawn and honoured. Inset we give a copy of the 
reverse side of the bank’s form. 

Expiry Date. 

It might be worth while calling special attention to the 
expiry date in these credits. In most of the forms to 
which we have referred, there is an expiry date ; but in 
unconfirmed credits there appears to be little use in fixing 
a date of expiration, as it may be cancelled without the 
shipper's consent. 

Reference to this question of expiry date has been 
made in the Journal of the Institute of Bankers, London, ^ 
from which it would appear that a credit was opened 
on terms which included the condition “ provided such 
drafts are negotiated within twelve months from 9th April, 
1918.” On the 9th April, 1919, a draft drawn under the 
credit was negotiated, but was refused payment by the 
drawee on the ground that the credit had expired. As the 
Institute of Bankers pointed out, there seems no direct 
authority on the point ; but counsel for the bank which 
negotiated the draf^ advised that the credit was in force 
» Vol. xh. p. 117. 
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until the close of business on 9th April, 1919 ; and the 
drawee, it was reported, eventually acquiesced in this view. 

Opinion of Merchants. 

Needless to say, the fact that there is some difference 
of opinion among bankers and commercial men as to the 
exact significance of these Confirmed Credits has not 
passed unnoticed in the commercial world ; and as it is 
always best to discuss both sides of the case, we shall not 
spend our time in vain if we see what is the opinion of 
the merchants on this matter. 

We quote from an article which appeared in the Shipping 
News, of Sydney, New South Wales, on 1st October, 1919. 
It was subsequently summarized and commented upon 
in the Journal of the Institute of Bankers, London, in 
February, 1920 — 

“ Among other troubles,” says the article, ” which 
overwhelmed business men interested in export trade 
when the peace slump came was the cancellation of con- 
firmed bank credits. Anticipating heavy falls in prices — 
many of which anticipations were not realized, by the 
way — ^buyers cabled instructions to cancel orders and 
stop shipments, and some cancelled their confirmed bank 
credits. The unfortunate exporter who had placed his 
client's orders, and perhaps had the goods all ready for 
shipment, found himself in a very awkward corner, and 
protested vigorously. Trouble has developed over this 
question in many parts of the world, and there seems to 
be considerable differences of opinion as to the real posi- 
tion of the various parties interested in such transact i ns, 
and more especially as to the responsibilities of the banks 
concerned. 

” A legal opinion given in New York declared that 
confirmation of a credit by a bank is subject to the 
willingness of the party issuing it to continue the credit, 
and that if the party cancels, the bank is in no way 
responsible. * On the other hand, a South African legal 
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opinion gave it that the bank was liable for all trans- 
actions entered into within the amount and during the 
term stipulated, otherwise there would be no reason for 
fixing these limitations so definitely. A bank in San 
Francisco recently intimated that a confirmed credit had 
been cancelled, adding that it would refuse to pay on any 
goods shipped after the end of the month, even though 
the bills of lading might be dated during that month. 
As the result of protest, the bank eventually agreed to 
extend the cancelled credit to the end of the following 
month. 

These various disputes have had a rather unsettling 
effect upon men interested in export business, for the 
general idea that a confirmed bank credit is irrevocable 
has been somewhat shaken, and the exporter feels he has 
no satisfactory security for the expenses he incurs on 
behalf of his client overseas. With the probability of new 
business connections abroad being made by Australian 
business houses in the near future, it would be well to 
arrive at some definite understanding on this matter of 
confirmed credits. The position of the bank as inter- 
mediary between a buyer on one side of the world and 
a seller on the other, is a very important and respons ble 
one ; for a consideration the bank protects the interests 
of both parties ; and if there is any doubt as to the 
responsibility of the bank in regard to the validity of 
confirmed credits, it should be cleared up without delay. 

" Looking at the situation as a plain business proposi- 
tion, leaving the legal aspect — ^which obviously varies in 
different countries — out of consideration entirely, there 
seems to be no doubt that the holder of a letter of credit 
is within his rights in demanding payment within the 
amount and time specified. An eminent English authority 
has said that British judicial rulings seem to uphold the 
contention ^that even if notice of cancellation has been 
sent and received, the^bank remains under obligation to 
.accept bills drawn upon it if the exporter elects still to 
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draw. In other words, until both parties concerned have 
notified the bank that the confirmed credit has been 
revoked, the bank is bound to meet demands made by 
the drawer, in spite of the importer's instructions to cancel 
the credit. It is clear that if this were not the case, the 
exporter would be always at a serious disadvantage, since 
he would not know from one day to another whether the 
man at the other end was standing to his contract. Since 
there has been considerable annoyance and inconvenience 
in various parts of the world over this matter, Australian 
business men may be advised to satisfy themselves as to 
the validity of confirmed bank credits in the circumstance . 
mentioned before entering upon business relations with 
parties in other parts of the world who are not known to 
them." 

It will be useful to record what the Journal of the 
Institute of Bankers, London, has to say on this subject. 
It says — 

" Before entering upon any discussion of the complaints 
of the Shipping News, it is advisable to get a clear idea 
of what is meant by a confirmed credit.* It is a term 
which is of comparatively recent origin, and has no 
sanction beyond common mercantile usage.** 

It depends, of course, upon what the Journal of the 
Institute of Bankers regard as " comparatively recent ** ; 
for, in the author's experience, these confirmed bankers* 
credits have been in constant use among foreign and 
Colonial banks for the past twenty or thirty years, if not 
longer. However, the writer goes on to state that it is 
taken to " mean a credit in which, or in connection with 
which, there is a definite and unqualified undertaking by 
the bank, communicated to the person in whose favour 
the credit is issued, to accept drafts drawn under the 
terms of the credit and within the limits of the amount 
and date therein specified. ** Without such an undertaking, 
the document is not a " confirmed credit in the usual 
sense of the term." 
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“ There is no doubt that the bank opening a confirmed 
credit, if it were an English bank, would, apart from all 
questions of legal obligation, require very strong reasons 
indeed before refusing to accept or pay any drafts which 
were within the terms of the credit. A vendor stipulates 
for a confirmed credit, because he desires an assurance 
that he shall receive due and prompt payment, and he 
stipulates for such a credit to be opened by a London 
bank because he knows he can without difficulty negotiate 
drafts on such a bank, if it is of good standing. The 
possession of such a credit, in fact, inspires, and is intended 
to inspire, confidence on the part of all to whom it may 
be shown. Knowing all this, as the banker cannot fail 
to do, it is obvious that to refuse to accept or pay drafts 
drawn under the credit would be a most impolitic act on 
the banker’s part, and one which might seriously injure 
the reputation of the bank, about which every banker is 
naturally very jealous. It is true that the banker might 
find it advisable in certain circumstances, and in the 
interests of the holder, to decline to pay pending the 
receipt of certain assurances, as, for instance, when there 
was ground for suspicion that the draft was in wrong 
hands. But if the bank accepted instructions to revoke 
a confirmed credit and dishonoured drafts drawn under 
its terms, it would place itself in a position involving a 
liability to be sued by a person who had negotiated drafts 
on the strength of the credit, an intolerable position for 
any reputable bank. It must be remembered that there 
can be no certainty that a notice of revocation will reach 
every party to whom the credit may have been exhibited, 
or that it will be acted upon if it does reach them.” 

A Legal Decision Considered. 

In regard to the legal obligations of the banker, the 
same authority quqtes a recent decision of the Court of 
Appeal as a guide. The decision in question was that in 
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Panoutsos v. Raymond Hadley Corporation of New York. 
It concerned a contract made in London under which the 
seller agreed to ship wheat to Greece, payment to be made 
** by confirmed bankers’ credit.” The credit opened by 
a New York Bank contained this stipulation — 

” In advising you that this credit has been opened, we 
are acting merely as agents for our^foreign correspondents, 
and cannot assume any responsibility for its continuance.” 

The ground on which the sellers sought to set aside the 
contract was that a credit containing this clause was not 
a “ confirmed bankers’ credit ” as stipulated. The matter 
was referred to arbitration, and the arbitrator’s finding 
was that such a credit was not irrevocable and was there- 
fore not a confirmed credit. Eventually the case came 
before the English Courts, and in both the King's Bench 
and the Court of Appeal the finding of the arbitrators — 
that the credit was not a confirmed bankers’ credit because 
it was not irrevocable — was accepted and, so far as the 
reports go, was not even disputed. 

In view of the diverse opinions that exist, then, the 
reader will agree that the only sure method in these 
matters is to have it clearly stated on the credit that it 
is irrevocable unless with the written consent of the 
beneficiary. 

As a matter of interest, we may say that the Panoutsos 
case (vide Mr. Justice Bailhache in Cape Asbestos Company 
V. Lloyds Bank) is authority for this proposition: that 
where an act has to be done by the buyer of goods, as for 
instance, the opening of an established credit, and he 
either does not open a credit, or does not open an established 
credit, and the seller of goods goes on delivering with know- 
ledge of the fact, that seller cannot suddenly stop shipping 
goods on the plea that the buyer had not opened a credit, 
or an established credit which he was bound to open. In 
such a case, if he wishes to stop deliveries, he must give 
notice to the buyer and give him an opportunity of putting 
himself right. 
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I9U Pritifitfi Panit, Himtteb 


WHEN REPLYING PLEASE 
QUOTE INWARD CREDITS 

No 


LONDON, 19.... 




CONFIRMED CREDIT. 

No. . . . (which p/ease quote) . 


Dear Sirs, 

We have been requested to confirm to you that for account 


of 

we have opened a credit %n your favour at sight 

for the sum of £. 

against delivery of the following documents, viz. : 

(1) Full set Bills of Lading in name of. ), 

(2) Invoice, (3) Certificate of Origin, 

/ A\ n JT _ • jf rwr L T J 


(4) Marine and War Risk Insurance Policies, and 

(5) - 

covering a shipment of.. . 

at a price of - .. 

shipped from per Steamship. 

to before 

We undertake to honour all drafts drawn within the 
terms of the above credit. 


Countersigned. 


We are, Dear Sirs, 

Yours faithfully, 

THE ALL BRITISH BANK. 

Manager. 


Two Excellent Forms. 

As a last word on this subject of Confirmed and 
Unconfirmed Credits, we reproduce two excellent forms 
in use by one of the London joint stock banks. They 
are, it will be observed, documents which are handed 
direct to the beneficiary ; and although the confirmed 
credit does not contain the word “ irrevocable,** there is 
no ambiguity about it ; consequently, an exporter work- 
ing under it would be in no danger of its being cancelled 
so long as he fulfilled the terms and conditions of the 
credit. A good point about this Confirmed Credit is that 
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tlTiie Panik, i!.tmiteb 

LONDON, 19.... 








§ 




UNCONFIRMED CREDIT. 

No .... (which please quote). 

Dear Sirs, 

We have been requested to open a credit in your favour 

at sight for account of 

for the sum of 

against delivery of the following documents, viz. : 

(1) Full set Bills of Lading {in name of ), 

(2) Invoice, {3) Certificate of Origin, 

(4) Marine and War Risk Insurance Policies, and 

covering a shipment of 

at a price of shipped from 

to per ss. 

It must he understood that this letter is for your guidance 
only in preparing documents and conveys no engagement 
on the part of the Bank, as we have no instructions to 
confirm the credit to you. 

We are. Dear Sirs, 

Yours faithfully. 


it is not overburdened with details, a consideration which 
doubtless commends itself to third parties, the negotiating 
bankers through whom such credits are sent to foreign 
clients or importers. 

The specimen of an Unconfirmed Credit is also clear 
from ambiguity ; the words “ Unconfirmed Credit " are 
shown in block capitals, and in view of the last clause 
contained in the credit — 

It must be understood that this letter is for your guidance only 
in preparing documents and conveys no engagement on the part 
of the Bank, as we have no instructions to confirm the credit 
to you, 

the whole of which, it will be noticed, is not only 
printed in italics, but also underlined, it would, we think, 
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be difficult to make the bank liable should any trouble 
arise either concerning revocation by the importer, or 
refusal to accept bills. The beneficiary takes the credit 
with full notice of its limitations, and he could not claim 
that he took such a credit in ignorance of its scope. 



CHAPTER VII 

" We are content to take this on your credit” — Hooker. 
CLEAN CREDITS — MARGINAL CREDITS — DOCUMENTARY 
CREDITS — CABLE CREDITS — PACKING CREDITS 

Glean or Open Credits. 

Several of the credits which we have discussed in the 
early chapters of this book are what are known as Clean 
(or Open) Credits. This name is frequently used as 
applying to all credits in which the drafts drawn are to 
be accepted without documents of title to goods or other 
security attached, and it is often thought that such credits 
are not concerned in any way with shipments, all of which 
goes to show that to the uninitiated the name is no clue 
to the real nature of the credit. It is true that the name 
is derived from the fact that the bills are drawn without 
documents in any shape or form being attached ; in other 
words, absolutely clean. But clean credits are constantly 
opened by firms abroad in favour of shippers or merchants 
in this country, or, conversely, may be opened by importers 
in England in favour of foreign exporters. Let us sup- 
pose the credit is opened from this side ; on application 
being made to the banker, he gives the person requiring 
the credit to be opened a form to sign. This document 
is drawn up as follows — 

CLEAN CREDIT, No 

(Address) ... 

To the Manager, (Date) 

The Overseas Bank, 

LONDON. 

Dear Sir, 

Being desirous of opening a Clean Credit with your bank in 

favour of M of^. ... ... 

to the extent of f. ( pounds sterling), 
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to he availed of by his f their draft .or drafts on meins at a usance 

not exceeding after sight, and in 

consideration of such draft or drafts being negotiated by your 

hank or agents at Ijwe hereby engage 

duly to accept and to pay the same at maturity, provided they shall 

not exceed in the aggregate the sum of..^ pounds 

sterling, as aforesaid, and provided such draft or drafts he so 

negotiated within calendar months from date 

hereof. 

Yours faithfully, 

A. B. 

These forms are sometimes signed by London bankers, 
who, having agreed with their clients to accept the bills, 
pass them through the foreign and Colonial banks to be 
advised out to their foreign branches, who, in turn, advise 
the beneficiaries ; but, more frequently, the forms may be 
said to be signed by importers who wish to give the foreign 
or Colonial bank the necessary authority to purchase the 
exporter's bills drawn on the London importer. 

Clean credits are usually made available only for a 
limited period, often not exceeding six months ; and in 
such circumstances, the banker, it need hardly be said, 
must not permit the beneficiary to draw bills after the 
expiry date mentioned in the credit. 

In most cases, drafts drawn under these clean credits 
represent bona fide shipments, the documents of title to 
which, for some reason or other, have been sent direct 
to the consignees. In some cases, however, it has become 
manifest to the banks that the clean bills are drawn by 
persons or firms speculating in exchange, and for this 
reason banks opening the credits exercise a wide dis- 
cretion in granting clean credit facilities. The risks 
involved are obvious ; if for any reason the drawee does 
not accept or pay the bills in accordance with the under- 
taking he has signed, there is no security in the shape of 
documents of title to goods for the bank to fall back 
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upon, and the only remedy then is to seek out the drawer 
of the bills and endeavour to obtain repayment of the 
amount advanced — often a difficult and unsatisfactory 
task in foreign countries. Clean credits are, therefore, 
only advised by bankers for firms of high financial stand- 
ing ; where a banker has any doubts about the parties 
to the credit, he insists upon a margin in the shape of cash 
or securities being deposited with him, and not infrequently 
he protects himself by securing a suitable guarantee from 
a third party. 

Marginal Letters of Credit. 

A form of credit seldom seen nowadays is that known 
as a Marginal Letter of Credit. It is so-called because 
in the margin of the credit there is usually shown, printed 
in blank, the form of the bill or bills of exchange to be 
drawn under the authority so given. 

A very good illustration of this particular credit came 
to light in the case of Maitland v. Chartered Mercantile 
Bank of India, London, and China. The credit was in 
the form shown on page 82. 

The form of the credit is self-explanatory ; but, 
curiously enough, the apparent intention of the National 
Bank of Scotland to restrict the drawing of the bill to 
Fletcher & Co., was not operative against a horui fide 
holder for value. In an action brought by Maitland, 
Vice-Chancellor James held that he, being a hona fide 
holder of the draft drawn on the authority of this Letter 
of Credit, had a right of action against the Bank upon 
their refusal to accept the bill. Further, he said that an 
arrangement between the beneficiary and his surety 
restricting the right of the former to draw the bill, did 
not affect the position of a hona fide holder for value, 
even although such an arrangement might have been 
usual in such circumstances. 

This decision emphasizes the contention that a person 
who acts upoi/a letter of credit in accordance with the 

6 — ( 1895 ) 
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intention of the issuer of the letter is entitled to rely upon 
it, although the letter of credit is not, in terms addressed 
to him, or to people in general. This may seem hard 


No, 39. 

CREDIT for ;^2,000 Sterling. 
DUPLICATE: 4907. 
NATIONAL BANK OF 
SCOTLAND. 
Edinburgh, 

2Mh June, 1864. 

To Messrs. Fletcher 6^ Co., 
China. 

I hereby, for the National 
Bank of Scotland, authorize 
you to draw the annexed hill 
of exchange at six months* 
sight for two thousand pounds 
sterling on Messrs. Glyn & Co., 
Bankers, in London, who will 
honour same in conformity with 
its tenour, if presented, along 
with this Letter of Credit, 
within one year from this date. 

(Signed) Thomas Anderson, 
Secretary ; 

Jno. J. Shearer, 
p. Manager, 


First of Exchange for ;£2,000 

Sterling, No. 39/4907 F. 
(Place and date of drawing) 
Shanghai, 

5th April, 1865. 

SIX MONTHS after sight 
pay first of exchange (second 
of same tenour and date not 
being accepted or paid), to our 
order, the sum of two thousand 
pounds sterling, which charge 
to the National Bank of Scot- 
land, as per annexed Letter of 
Credit. 

To Messrs. Glyn & Co., 

Bankers, London. 

(Drawer signs here) 

Fletcher & Co. 


upon bankers, but it shows very clearly that the Courts 
are inclined rigidly to safeguard the rights of third parties 
to enforce payment of the bills they negotiate on the 
authority of the letter of credit. 

Documentary Credits. 

We now come to a consideration of that troublesome 
document called a Documentary Credit. Strictly speak- 
ing, all credits which call for the acceptance of bills of 
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exchange against documents of title to goods are docu- 
mentary credits. One of the standard works on banking 
law, in fact, defines a documentary credit as one in which 
the banker engages to accept drafts against documents 
of title to goods, the letter of credit stating the particulars 
of the merchandise in respect of which the bills are to be 
drawn, it being customary to present the draft for accept- 
ance with the bills of lading, invoice and insurance policy 
attached. ^ 

Rather strangely, however, banking practice among the 
exchange banks, at any rate, seems to reserve the term 
“ Documentary Credit to describe a mere authorization 
for an exporter to draw bills upon an importer, the latter 
being the acceptor, and the bank the intermediary through 
which the bills are passed, although, it must be admitted, 
the negotiating banks often advance on the bills, or buy 
them outright on the strength of this authority. 

In the opinion of the present writer, the documentary 
credit is merely a variation of an unconfirmed credit, with 
this difference, that in the case of the documentary credit 
it is usually a mercantile firm or the importer which accepts 
the bills, not the bank. There is no undertaking on the 
part of the bank to stand in the position of the drawee, 
and no undertaking is given by the bank that it will give 
its acceptance to the bills drawn. Obviously, this credit 
is not a “ confirmed credit '' in the usual sense of the 
term ; indeed, some people term it an advised credit,*’ 
which admittedly falls short, far short, of being a con- 
firmed bankers’ credit. The banker advises ” it at the 
request of a third party, and the terms of the advice sent 
are usually worded in such a way as to draw attention 
to the limited nature of the bank’s authority. Some- 
times these credits are advised out by the foreign and 
Colonial banks to their foreign branches at the request 
of London banks ; in other cases the foreign and Colonial 
banks advise them out at the request, of the importers. 

1 Heber Hart, Law of Banking. 
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Opening a Credit. 

What we have said in connection with unconfirmed 
credits covers fully the details dealing with the passing 
of such credits through the foreign banks by London 
joint stock banks, but there remains the question of what 
happens where the foreign and Colonial banks deal, as 
they very often do, direct with the importers. In such 
circumstances, the importer will approach the foreign or 
Colonial bank, either here or abroad, according to which 
side is shipping and, having acquainted the bank with 
his desire to open the credit, he will be handed a form 
to sign. The form will be somewhat on these lines — 

Documentary Credit, No . . 

(Address) 

(Date) 

To the World Wide Bank, 

London, 

Dear Sirs, 

Please open a documentary credit with your hank at. 

in favour of M of 

for the sum of pounds sterling, to he availed 

of by hisjtheir drafts or drafts on me jus at a usance not exceeding 

after sight. Drafts to he accompanied hy shipping 

documents for the following merchandise, viz 


In consideration of your hank at negotiating 

such draft or drafts, Ijwe hereby engage duly to accept and pay 
the same at maturity, provided they shall not exceed in the aggre- 
gate the sum of pounds sterling, as aforesaid, 

and provided such draft or drafts he so negotiated within. 

calendar months from the date hereof, Ijwe authorise you to 
hold the above-mentioned documents against payment of such 
draft or jdrafts 

Marine insurance is to he effected hy the drawers as customary, 
but in the event of mcirine insurance policies riot accompanying 
the said draft or drafts, I (We further engage that marine insurance 
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shall he effected on the shipments to the full value thereof ; such 
insurance to ensure for your benefit by deposit with you of the 
policies or otherwise to your satisfaction, and in case of dejault, 
you are at liberty to effect insurance thereon, and Ifwe hereby 
engage to repay you the premia and expenses connected therewith. 

[Signed) A. B 

From a consideration of the terms of this form signed 
by the importer, it will be plain to the reader that this 
so-called documentary credit involves the acceptance of 
a bill or bills by third parties, and consequently it negatives 
any question of the bank itself being the acceptor. For 
further enlightenment, we may trace the transaction a 
step further ; let us see what happens after the importer 
signs this form. 

On the assumption that the banker is satisfied with the 
proposed business, he either cables or sends by mail 
details of the importer's request to his foreign branch 
manager. When the latter receives it, he, in turn, writes 
to the exporter a letter something like this — 


WORLD WIDE BANK, 
(Address) 


(Date) . .... 

Messrs. A B and Co., 

Blanktown. 

Dear Sirs, 

We are instructed by our London branch to purchase, as 
offered, your documentary bills drawn on three months* sight on 


John Brown, London, to the extent of pounds 

sterling, for the invoice cost of * (merchandise) to 

be shipped to that port. 


To your bills must be attached full sets of bills of lading, made 
out “ to order,**^ blank endorsed and marked by the shipping 
company “ freight paid ” (bills of lading marked “ received for 
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shipment " will not he accepted) ^ together with invoice and policy 
of insurance, all duly hypothecated to this hank, against payment 
of your hills. 

Please note that this is not to he considered as a BANK 
CREDIT, and it does not relieve you from the liahility usually 
attaching to the drawer of a hill of exchange, also that it is to be 

considered to he open for a period not exceeding 

months from 

We reserve the right of cancellation upon our giving you notice 
of our intention so to do. 

Yours faithfully, 

C. D. .. Manager. 

On receipt of such a notification, it is open to the 
exporter either to accept the conditions so clearly set out, 
or to notify the importer that the method of finance is 
unsatisfactory. If he does so accept, he clearly cannot 
complain if the authorization is subsequently cancelled, 
though it is to be presumed a banker would not, as a 
general rule, revoke such an undertaking except on the 
express request of the importer on whose authority the 
credit was opened. 

An instance came under the author's notice in which 
a bank had merely intimated that they were prepared 
to buy the exporter’s bills against certain shipments, pro- 
vided they were marked as drawn under “ Documentary 
L/C.” The bank gave notice of cancellation of the credit, 
and the exporter objected. Thereupon the bank con- 
sulted counsel, and he advised that the bank must 
negotiate bills to the value of the work in hand at the 
time of notice of withdrawal of the credit. 

In the circumstances, the writer has always regarded 
the term ” documentary credit,” when used in connec- 
tion wiyi these financial facilities to be a misnomer. 
It surely is more correct to record it as an authorization 
to the banker to make advances to the e^^porter on his 
bills, or authority to purchase the bills as offered, on the joint 
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responsibility of the importer and exporter, backed by 
the security of the goods, documents of title to which the 
banker receives when he negotiates the bills of exchange. 

There is a further point. When the banks send these 
advices out to their foreign branches, it is not usual to 
give a direct order to negotiate the bills : often the form 
of request sent out by mail or by cable reads : “ You 
may purchase the bills of So-and-so,'* not “you must 
purchase the bills of So-and-so." The distinction is 
important. It leaves a wide discretion to the man on 
the spot, who, after all, is in the best position to know 
when the bank is safe in making advances on the goods 
exported. It is not inconceivable that he might have 
local knowledge that the exporter drawing is not to be 
trusted, or that his exports represent speculative mer- 
chandise. In fact, he may have cognizance of numerous 
disabilities of which both the importer on this side and 
the London branch of the bank are ignorant, consequently 
it is his duty to protect the interests of all parties, and 
not infrequently bankers in such cases refrain from 
passing on the advice sent out. 

It may seem unnecessary to reiterate, that in the case 
of the documentary credit, or " authority to purchase," 
as it is frequently termed by bankers, no obligation rests 
on the banker at the foreign centre, to purchase or to 
make advances on exporter's bills. Neither is there in 
general any obligation on the exporter to confine the offering 
of his bills to one particular bank. The real object of the 
banker in issuing or advising such credits to a foreign 
branch of the bank, is, of course, to obtain the resulting 
exchange profit on the negotiation of the bills. But in 
practice it will be found that exporters frequently hawk 
their bills around on a foreign centre in the hope of being 
able to obtain a better rate of exchange. 

Where the bank abroad does act on the authority given, 
and the expot^r confines the sale of his bills to that bank, 
he has the advantage ot being able to obtain payment for 
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his goods as soon as they are ready for shipment; and 
although he is not freed from the liability of a drawer 
until the bills of exchange drawn are accepted and paid, 
in normal times a great deal of business on these terms 
is carried out without the slightest hitch. 

Methods of the Banks. 

There are, necessarily, certain risks attaching to bankers’ 
negotiation of bills under documentary credits, and more 
or less stringent safeguards are adopted to minimize the 
possibility of loss. It will be understood that it is im- 
possible in these pages to discuss the methods of every 
bank; so many different schemes are in operation that 
it is only possible to give the general principles of the 
business. However, it may be said that in documentary 
credit business, some of the banks require the exporter 
himself to sign a letter hypothecating his goods to the 
bank as security for payment of the bills of exchange, 
while others bind the importer. Different methods are 
followed in different countries ; and as showing the 
general practice, we give inset a specimen of a Guarantee 
for a Credit which an Australian Bank requires the 
importer in Australia to sign before authorizing its London 
branch to purchase a London exporter's bills. 

Other banks require the signature of the exporter to 
a Letter of Hypothecation ; and in some cases, to save 
him the trouble of signing a letter to accompany each bill, 
the bank will take what is called a General or “ Blanket ” 
Letter of Hypothecation. Just as the blanket is supposed 
to cover the whole of one’s person in bed, so, when signed, 
will the Blanket Letter of Hypothecation cover the whole 
series of transactions contemplated and authorized by the 
documentary credit arranged for him by the importer. 

The form inset is that in use in Canada, and, as will 
be seen, its terms give the bank full power to deal with 
the goods in case of default, or to claim upgn the drawer 
for any deficiency that may arise on the transaction. 
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When such a letter as this is signed, the necessity for 
a separate one to be attached to every bill drawn, as we 
have said, is obviated ; it also saves the signing of dupli- 
cates to attach to duplicate bills of exchange ; but, very 
often, when only one bill is to be drawn under the author- 
ization, a form of hypothecation would accompany the 
bill, drawn on lines similar to the specimen we reproduce 
in close proximity hereto. 

Gable Credits. 

This term may be applied to all credits in which details 
are cabled out to foreign centres to the beneficiaries. The 
system of cabling credits is used extensively in business 
with India, China, and the Far East. Probably the best 
description of the business was that which emanated in 
the course of judgments in a case before the Master of the 
Rolls, Lord Justice Atkin and Lord Justice Sargant in 
the Supreme Court of Judicature (Court of Appeal) on 7th 
April, 1925. The parties concerned were the International 
Banking Corporation v. Barclays Bank and another. The 
case turned upon a transaction conducted in the East in 
respect of a cable credit issued by Barclays Bank in London, 
and, as Lord Justice Atkin said, it gave rise to interesting 
questions as to the legal results which arise when such a 
credit is created in England for use in the East. In the 
course of his remarks Lord Justice Atkin pointed out that 

it may be said that the law relating to such transactions 
is not at the present moment so crystallized that it is not 
dependent upon proof of custom.” In any case it is plain 
that it is emphatically the kind of transaction where com- 
mercial usage when proved will eventually determine the 
legal rights between the parties, and in this case there was 
quite definite evidence of commercial usage when letters of 
credit such as were issued are to be used in the commercial 
market in the East. 

The effect of the evidence of custom in relation to the 
credit in question was that such credits may be revocable 
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or irrevocable. If they are irrevocable when they are 
issued and when they are cabled out, they are certified by 
the bank to which they are cabled, and that bank is the 
person who is responsible for the fact that the English 
Bank in fact issued such a credit, because in a cabled credit 
there would be no guarantee of genuineness unless it came 
from one bank to another, the two banks having means of 
checking the genuineness of transactions that pass between 
them. If the credit is an irrevocable one, it then is avail- 
able for any bank that chooses to act upon it in the place 
where it is issued. 

In the case to which we have referred, there was also 
some question as to whether the credit was merely available 
to the person to whom it was addressed in that place so 
long as he was in the place, or whether it was available to 
any bank in that place, but, as Lord Justice Atkin rightly 
pointed out, it comes to very much the same thing, and in 
this case, as it happened, there was no difference. The 
reason is this : that though no doubt in the first instance if 
an English bank asks a bank that has branches in the East 
to communicate the fact of a credit’s having been opened 
to the customer in the East, it is probably contemplated 
that the bank’s correspondent in the East will be the person 
who will negotiate the bills that are drawn upon the English 
bank, yet it may not be convenient for the bank to negotiate 
bills on England, or, as very often happens, the rate of 
exchange which it quotes is not so favourable as the rate 
offered by another bank in the same town, and in practice 
it is generally found that the beneficiaries are keen bar- 
gainers in the matter of exchange rates. The result is, 
that in the East such letters or credit are available, and 
may be utilized with any bank in the particular place where 
the credit is in fact communicated. On the other hand, 
if the credit is a revocable credit, that is, subject to can- 
cellation, *then the bills can only be negotiated through a 
correspondent of thg English bank which Jiappens to be 
employed for the purpose of announcing the existence of 
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the credit, and that is for the simple reason that it is only 
in that way that the revocable nature of the credit cabled 
can be enforced. Finally, Lord Justice Atkin, emphasized 
the fact which quite plainly emerges, that a credit so 
announced is irrevocable unless it appears upon the face 
of it that it is revocable. In other words, if a cable credit 
is revocable, it must be “ domiciled ” at a particular place 
and bank to which notice of revocation can be sent. 

Lord Justice Sargant’s interpretation was similar. With 
regard to bank cabled credits he said “ First, such credits 
are useless unless communicated, and, in effect, certified, 
by a bank at the port to which advice of the credit has been 
sent, for banks have special means of verification which are 
not open to the beneficiary of a cable credit or those with 
whom he deals. Secondly, as a general rule, and in the 
absence of indications to the contrary, such cable credits 
are irrevocable, and a beneficiary can negotiate bills drawn 
under such a credit, or make the credit available, not only 
through the advising and certifying bank, but through any 
other bank at the same port. Thirdly, if a cable credit is 
expressed to be revocable, that is sufficient indication to 
the contrary to exclude the general rule, and such a cable 
credit is domiciled with and only available through the 
advised and certifying bank; since otherwise there would 
be no means by which the credit could be effectually revoked 
by the advised bank.” 

The point of importance to banks, and in fact to all who 
have dealings in connection with these credits is, that 
there should be no dubiety about the terms of the credits ; 
if they are to be revocable that fact must be clearly stated 
in the credit, and care exercised by the negotiating banks 
to ascertain the fact and to see that they comply with the 
terms of the credit in every respect. 

Packing Credits. 

Before closiijg this chapter, mention might also be made 
of what are called Packing Credits. Strictly speaking, 
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this term is also a misnomer, since it really does not refer 
to the credit but to the advances made on the strength 
of a credit. Bankers abroad render effective services to 
reliable merchants and trading concerns by making ad- 
vances to enable them to purchase raw materials up country 
in backward areas, or in districts not served by banks. 
These materials must then be assembled and packed for 
export. As a matter of fact, in recent years there has been 
a great increase in the use of packing credits now that 
their advantages are realized. The advances arc also made 
by bankers against goods in course of preparation for ship- 
ment, or against crops to be harvested at a future date. 
Prior to the system becoming recognized, bankers abroad 
often made the advances on their own responsibility, know- 
ing that when the produce was ready for shipment, they 
would be the banks to handle the bills covering the exports 
and so recoup themselves for the funds advanced. Nowa- 
days the business is on a more satisfactory basis, and 
credits often provide for both the advances and the negotia- 
tion of the bills subsequently drawn. When a packing 
credit is issued the advances are made to the beneficiary of 
the letter of credit on the strength of that instrument s 
having been provided by a bank or finance house to cover 
the drawing of certain documentary drafts by which ship- 
ments of the goods or commodities are to be financed. 
When one of these credits is issued for future shipments, 
bankers in foreign centres are often empowered to make 
advances prior to the drafts being drawn ; for example, 
in places like Siam or Burmah, in which purchases of rice 
are made, the relative finance often runs into many hun- 
dreds of thousands of pounds sterling; and the buyers of 
the rice are sometimes occupied months before the com- 
modity is shipped in making purchases up-country and 
getting it sent down to the sea-board, where it is probably 
warehoused awaiting shipment. In fact, vessels are often 
chartered from other centres and sent over for the express 
purpose of carrying the grain. As we have indicated, these 
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packing credits are frequently sent out from the United 
Kingdom for the direct purpose of enabling the banks 
abroad to make advances for the purchase and assemblage 
of raw materials. There is obviously a period of waiting, 
and once the credit is issued and its contents communicated 
to the rice dealer or other person, the bankers are able to 
settle exchange and to make advances against the goods, 
well knowing that the relative drafts and documents will 
be forthcoming in due course. 

The risk in the business is seen where the banker makes 
up-country advances without the consent of the bank that 
has issued the credit. Obviously he gets no protection 
under the letter of credit, unless that document specially 
authorizes the granting of advances in the manner indicated. 
Then in view of the difficulties that have cropped up from 
time to time in the matter of cancellation, it seems clear 
that both for their own protection and for their clients’ 
negotiating bankers should insist upon the credits being 
made irrevocable. 

Terms of Credit. 

Particular attention, too, must be paid to the terms 
of the credit, any deviation from which, whether the 
credit is irrevocable or not, may involve the banker in 
serious loss. In this connection, we may refer to the 
case of the Chartered Bank of India ^ Australia, and 
China v. Macfadyen & Co. There was a condition 
included in the letter of credit issued to the beneficiaries, 
Knowles & Co., in that case which made the purchase 
of and payment for certain produce a condition precedent 
to the negotiation of bills under the credit. The plain- 
tiff bankers negotiated bills without this condition being 
fulfilled. Those bills the defendants refused to accept ; 
an action resulted, and Lord Justice Mathew upheld the 
defendant’s contention that, before being entitled to draw 
on them, Knowles & Co. must have bought and paid for 
the produce. * Consequently, although the plaintiff bank 
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had been misled in discounting the bills, they were 
debarred from recovering their amount from Macfadyen 
& Co., as no goods had been bought and paid for. ^ 

It may seem hard that arising out of this case the nego- 
tiating banker has yet another obligation forced upon him ; 
yet it is at least satisfactory to note that his responsibility 
is, as the result of this case, lessened in another direction. 
The bills, as we have stated, were drawn by the exporter, 
although he had not actually bought the produce. That 
being so, Macfadyen & Co. sought to make the negotiating 
bank responsible for the omission. The Court, however, 
would not accept this contention ; they held that the 

mere presentation of the bills by the plaintiffs (the 
negotiating bankers) to the defendants (the issuers of the 
credit) for acceptance did not amount to a warranty or 
representation by the plaintiffs that produce had been 
bought and paid for.** 

There is also the case of the Union Bank of Canada 
V. Cole, in which a document something of the nature 
of a packing credit was involved. Among other terms, 
the credit contained these words — 

“ . . . when goods have been shipped under the credit, you 
may draw bills against the shipping documents and we will 
accept them. When the goods are not shipped, on giving us 
the security of the wheat in respect of which you wish to make 
disbursements, you may also draw bills, without attaching 
them to the shipping documents. But in that case we shall 
still have the security of the grain to be shipped, for in the 
meantime, the property thus represented is to be held in trust 
for the givers of the credit as collateral security.” 

Subsequently, the beneficiary drew a bill on the security 
of wheat which did not actually come within the terms 
of the credit ; the bill was negotiated by a person who, 
having knowledge of the conditions of the credit, was 
held to be aware of their non-fulfilment and, when the 
bill arrived in London, acceptance was refused by the 

1 Chattefed Bank of India, Australia and China v. Macfadyen 
^Co., 1 " Commercial Cases,'' I. 
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issuing bank. An action followed, and among other 
things the Court found that there was no liability to 
accept the bills unless it could be shown that such of 
the conditions as could possibly have been fulfilled when 
the negotiation took place had then been fulfilled.^ 

Two examples of credits that may be used as packing 
credits are inset. It will be noticed that in the one case 
the authority to make advances is printed in red, and for 
this reason the credits are said to contain “ the red clause.” 

In the other case, the red clause takes the form of a 
separate memorandum attached to the credit. These 
credits are largely used in the finance of exports from South 
Africa, Australia, and New Zealand. 

^ Union Bank of Canada v. Cole, 1877, 47, Law Journal, “ Common 
Pleas,” 100. 



CHAPTER VIII 

“ He traded largely ; hts credit on the Exchange of London stood 
high .'' — Macaulay. 

LONDON ACCEPTANCE CREDITS — OMNIBUS CREDITS 
— REVOLVING CREDITS — EXTENDED CREDITS — 
PAYMENT ON RECEIPT CREDIT — PAYMENT AGAINST 
DOCUMENTS CREDIT 

London Acceptance Credits. 

The London offices of some of the foreign and Colonial 
banks facilitate the financial requirements of first-class 
clients by granting what is called a '* London Acceptance 
Credit.” 

This credit is a variation of a Confirmed Bankers' Credit, 
only in this case, when the facility is made available, the 
bills are drawn and accepted in London ; they are not 
drawn from foreign centres on London. A credit of this 
nature is more particularly used where exporters are con- 
signing goods to a foreign branch of their own firm, 
although it may be also used if the goods are consigned 
for sale to agents. 

There is no special form in use for opening these accept- 
ance credits ; the matter is frequently arranged by the 
exchange of letters between the bank and the person 
requiring the accommodation ; and, after the preliminary 
details have been settled, the bank simply confirms to 
the exporter that he may draw bills up to a specified limit 
and within a prescribed time on the banker in London, 
who guarantees to accept the bills. Sometimes the credit 
may be made revolving, that is to say, the limit up to 
which a firm may draw might be fixed at, say, ^100,000, 
and then as soon as the bill or bills have run off, a further 
bill or bills may be drawn on the banker until the limit 
named is again reached. 
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When the goods are ready for shipment, the exporter 
draws his bill of exchange on the bank, attaches to it the 
requisite shipping documents, and presents the complete 
set to the banker. The bill will be, say, at three months' 
sight ; when it is received by the banker, he detaches 
it from the shipping documents, accepts the bill, and 
returns it to the drawer, i.e. the exporter. 

The shipping documents are subsequently forwarded 
by the banker to his own branch abroad for delivery to 
the consignee. 

A small commission is charged for this service, usually 
about 2 per cent per annum on the amount of the bills, 
and the accepting commission is paid to the bank in 
London as each bill is drawn. 

In return for this facility, the exporter hypothecates 
to the banker the goods he ships. As a matter of fact, 
he signs a letter of hypothecation giving the banker a 
lien over the shipment as security for the amount of the 
bill the banker has accepted, and it is usual in the case 
of these acceptance credits to require a separate letter 
of hypothecation to be sent in with each bill drawn. 
Among the usual conditions, the letter of hypothecation 
contains an undertaking that the proceeds of the con- 
signment shall be remitted to London through the foreign 
branch of the bank in time to arrive before the maturity 
of the bill, upon which the bank has become liable as 
acceptor. 

The principal object of getting the banker to accept 
these bills in London is to enable the exporter to obtain his 
money forthwith ; as soon as he gets the bill completed 
by acceptance, it ranks as “bank paper,” and as such 
can be turned into cash immediately at the best discount 
rates on the London market. 

The shipper is not always permitted to draw for the 
full value of the shipment ; sometimes the banker will 
accept for only 75 per cent of the invoice value, but in 
all cases the banker's accepting bills under these credits 

7— (x895) 
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is considered as advancing on the security of the whole 
of the shipment. Moreover, he does not lose his recourse 
on the drawer when he delivers the produce to the foreign 
consignees, since in the letter of hypothecation the 
exporter specially undertakes that when documents of 
title to the goods are handed to the consignees, the latter 
are to hold them until realization, and also the proceeds 
of sale after realization, in trust on behalf of the banker. 

A further point to be noted is, that if for any reason 
sufficient funds should not be forthcoming to repay the 
banker for the amount of his advance as represented by 
the bill or bills he has accepted and will have to pay at 
due date, then the exporter, in accordance with the under- 
taking he has given in the letter of hypothecation, has 
to make up the deficiency forthwith. To make this 
clearer, we may say that it sometimes happens that the 
goods are unsold, or perhaps only a part is sold when the 
bill falls due for payment in London. The proceeds for 
the part sold will have been remitted to the banker. The 
banker as acceptor of the bill has to pay it ; he naturally 
will not as a banker ask the person who presents the bill 
for payment to extend it for him. Having paid the bill, 
then, he has to look to the drawer for funds, or for the 
balance short-covered ; and what the drawer will do, subject 
to the bank's agreeing, is to pay the banker the amount of 
the first bill he (the banker) has had to meet, and then to 
draw on the banker a fresh bill for the unremitted portion. 
The balance of the goods still unsold represents the 
security. The banker accepts this bill, and the drawer 
promptly sells it under discount on the market, so he 
really gets back most of the money he has just paid the 
banker for the first bill short-covered. If the banker 
considers it unwise to accept a bill for the whole amount 
represented by the unsold goods, he will arrange that the 
exporter after completing the cover for the first bill, 
draws a bill for, say, 75 per cent of the balance short- 
remitted ; to this bill the banker will give his acceptance 
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in the hope that the goods will have been sold before 
maturity and the matter closed up. These so-called 
renewals are very unsatisfactory, but in these times the 
business often has to be done in this box-and-cox way, 
in order to help a lame duck over the stile. Ultimately, 
if the entire amount is not cleared off, the banker may 
refuse further renewals, and insist on payment of the 
balance outstanding. 

Like so many other things in connection with this 
credit business, there seems to be a little confusion about 
the second bill drawn : the writer has heard it spoken 
of as re-exchange,** which is quite a*wrong description 
of the operation. 

Re-exchange. 

Re-exchange is the difference in the value of a bill 
arising out of its being dishonoured in the foreign country 
in which it was payable. Chambers, in his Law of Bills 
of Exchange, explains re-exchange in this manner. A 
merchant in London endorses a bill for a certain number 
of Austrian schillings, payable at a future date in Vienna. 
The effect of his endorsement is to give the holder of the 
bill the right to receive a certain number of Austrian 
schillings at the date of maturity of the bill in Vienna. 
Now, if the bill be dishonoured, the holder, says Chambers, 
is entitled to immediate and specific redress by his own 
act in this way. He is entitled to raise the exact number 
of Austrian schillings due to him in Vienna by drawing and 
negotiating a cross bill, payable at sight, on his endorser 
in London, for as many pounds, shillings, and pence as 
will purchase in Vienna the exact number of Austrian 
schillings, at the rate of exchange on the day the bill was 
dishonoured. He is also entitled to include in the bill 
the interest and necessary expenses of the transaction. 

This is rather a digression from opr subject, but it is 
necessary to point out that re-exchange is something quite 
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different from the re-drawing which takes place under 
London Acceptance Credits. 

Method of Treating Remittances. 

The method of treating the remittances which are 
received in London from abroad for the purpose of 
providing cover to meet the banker’s acceptances is 
interesting. To go back to the point where the banker 
gave his acceptance to the bill of exchange, the position 
as it stands is, that he is liable to pay that bill of exchange 
at maturity ; consequently, bearing that fact in mind he 
has made arrangements whereby the drawer’s agents are 
to remit funds to meet the bill or bills, so that the money 
shall be in London before maturity. The practice when 
the remittances are made to London is to hold and appro- 
priate the money as received to the relative acceptance. 
For example, each bill is drawn against a definite con- 
signment, and when the proceeds from the sale of the 
goods are sent home they are applied first to meet the 
bill which has been drawn against them at due date, and 
the balance, if any, is then paid to the shipper : in normal 
times this balance represents his profit on the shipment. 
It will be plain that the proceeds of sales sometimes 
arrive before the maturity of the bill, and when this 
happens it is customary to allow interest at the rate 
given by the London joint stock banks for short deposits 
from the time of receipt of funds until they are paid over 
to the exporter. 

Apart from this question of remittances, legally the 
banker may be said to hold as cover for his acceptance 
the bills of lading and other documents of title to the 
goods, and the question which arises is, what is his position 
in regard to this security? Sir John Paget ^ holds that 
in this case the banker is a pledgee of the goods, the 
consideration for the pledge being the liability he assumes 
on the bills as accej)tor at the customer’s request. The 
* Law of Banking , p. 360. 
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object of the pledge is, of course, the indemnification of 
the banker against that liability. 

Banker's Right to Sell. 

There remains the question as to whether or not the 
banker is entitled to sell the goods, always supposing he 
retains them under his control, in the event of default. 
In the letter of hypothecation in connection with these 
particular acceptances, there is often no clause dealing 
with the disposal by the banker of the goods if funds 
are not forthcoming to pay the acceptances, and, as we 
have said, in many cases the bank delivers the goods 
over to the consignees, though it should be noted that 
the latter, under the terms of the letter of hypothecation, 
are said to hold the goods in trust on behalf of the banker. 
The view of the eminent authority^ we have previously 
quoted seems to be that the right to realize would probably 
accrue in this case where the drawer undertakes to put 
the banker in funds to meet bills a specified time before 
they are due and fails to do so. Failure to remit funds 
for the repayment to the banker constitutes a default, 
but it is important to remember that the banker is not 
entitled to realize until he himself has actually paid the 
bills. Further, it is held to be desirable that application 
should be made to the client for reimbursement, and notice 
given him by the banker that, failing his providing the 
funds within a limited time, the goods will be realized. 

The case of Banner v. Johnston is sometimes cited in 
this connection, and although the effect of that case is 
to make it plain that the banker can, so to speak, foreclose 
after he has paid the bills, the foreclosure must be sub- 
sequent, not precedent, to the paying of the bill by the 
banker. The references in the case in question are to 
the banker's selling in order to obtain the wherewithal to 
pay bills, and the references, as Sir John Paget remarks, 
must be read Jn the light of the payrticular facts of the 
Sir J. Paget, he. cit., pp. 360-1. 
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case, namely, that the drawers had agreed that the bankeis 
should be kept out of cash advances, which could only 
be by their realizing before the bills of exchange became 
due. Consequently, as the matter stands, it seems ** that 
either a default is inferred from the banker having to pay, 
or a power of sale is implied after he has so paid, as being 
essential to his indemnity.”^ 

Mention might be made of cases that have come under 
the writer’s notice in which the firm to which the goods 
are consigned is not a branch of the drawer’s firm. Here 
the drawer, in addition to drawing the bill which the 
banker has accepted, will draw a further bill on the foreign 
consignee of the goods. The consignor does this for his 
own protection ; he, in the event of funds not being forth- 
coming to pay the banker for his acceptance, has this 
second bill to fall back upon. Funds would not be sent 
to London because the consignee would have dishonoured 
the bill, so the exporter can sue him on it in the ordinary 
way just like any other drawer. 

Third Party Credits. 

In connection with this acceptance business there is a 
good deal of “ third party ” credit. The matter is best 
explained by reference to the custom of certain Continental 
importers who make purchases of goods in England. The 
banks and acceptance houses in London may not desire 
to open acceptance credits directly in their favour, so it is 
necessary for bankers in their own centres to bridge the 
gap. On the instructions and responsibility of such banks, 
arrangements are therefore made for a London bank or 
accepting house to open a third party credit in favour of 
the London exporter, who is thus enabled to draw on the 
bank and obtain his money immediately his bills of exchange 
and documents of title to the goods are ready. He himself 
runs no risk provided he conforms to the terms of the credit. 
The banks or acceptijig houses in London lend their names 
' Sir J. Paget, loc. ciU, pp. 360-1 
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or their credit on the strength of the undertaking of the 
banker in the Continental centre. 

Omnibus Credits. 

There is a variation of these London Acceptance Credits ; 
it is called an Omnibus Credit, the name being probably 
derived from the Latin omnis, meaning “ for all.'* This 
credit is used by the London banks and finance houses to 
enable shippers to obtain prompt payment for their 
produce as soon as it is ready for shipment, and as might 
be imagined, it is granted only to firms of high standing, 
who give the banks a general lien over the whole of the 
shipment, and in return are permitted to draw bills on 
the banker for round amounts on the security of the 
goods thus pledged. 

Revolving Credits. 

We have mentioned the word “ revolving,’* in passing, 
and it need hardly be said that all credits can be made 
revolving. To make revolving credits plain, some 
explanation is necessary. 

The most familiar form of revolving credit is that 
which permits the exporter to draw bills up to, say, 
£1,000 outstanding at any one time; the bills will be 
drawn at various intervals, probably as the goods become 
ready for shipment, or they may be drawn to fit in with 
contracts made for freight. In due course the £1,000 
limit is reached, and as soon as sufficient time has elapsed 
for the first bill to be paid, or for advice of payment to 
reach home, whichever may be arranged, the credit auto- 
matically re-opens until the actual amount outstanding 
again reaches £1,000. 

Where the credit involves the acceptance of bills in 
London by the banker, the revolving credit may be so 
worked that, say the limit is for £1,000, when the first 
acceptance has arrived at maturity and the banker has 
received funds to enable him to meet the bill, another bill 
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may be drawn, and so on, ad infinitum — as long as funds 
come forward regularly to meet each acceptance, the 
credit goes on revolving. 

Another form of revolving credit is that under which 
the accredited person may draw, say £1,000, at any one 
time in one draft, when that bill has matured and has 
been paid, the credit again re-opens for a further £1,000. 

Extended Credit. 

There is still another form of revolving credit which 
almost amounts to credit for an unlimited amount. It is 
called an Extended Credit, and a good example of such 
an arrangement came to light in the case of the Chartered 
Bank of India, Australia, and China v. Macfadyen & Co. 

The credit was issued by Maefadyen's in favour of Knowles 
& Co., Commission Agents in Batavia, Ja\a, and it was 
worded as follows — 

We open. the following extended credit for 

£5,000 (five thousand pounds sterling), to he availed of by drafts 
on us at 3, 4, or 6 months* sight, against produce bought and paid 
for by you, but not immediately ready for shipment, but to be 
shipped within two months of the passing of the drafts and 
documents in full cover of same, to be sent in to the bank through 
whom you negotiate for dispatch to us by first mail after receipt. 
On the shipping documents being handed to the bank, the amount 
so covered shall again be available, provided that in no case shall 
the amount uncovered current at any one time exceed the sum of 
five thousand pounds sterling. The produce bought under this 
credit you must hold under lien to us until the documents have 
been handed to the hank for transmission to us. . . . These 
are the terms on which we grant this credit, and we hereby under- 
take to accept on presentation and pay at maturity, or take up 
under discount all drafts drawn by you in conformity with the 
said terms and conditions. * 

This practically exhausts our examination of the credits 
themselves, but before passing to a consideration of the 
documents attendant on the bills in connection with the 
credits, mehtion ought to be made of one or two other 
methods by which exporters are enabled to get their 

1 1895, 64 L.J.Q.B., 367; 1 *; Com. Cas.!'* 1. 
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money, but which are not generally classified as credit 
facilities. 

Payment on Receipt Credit. 

The first is that which is called a Payment on Receipt 
Credit. This takes the form of an instruction from a 
banker in one country to a bank in another country to 
pay a certain exporter cash up to a named limit against 
full sets of shipping documents and a receipt signed in 
triplicate by the exporter. As a rule, no bill of exchange 
accompanies these shipping documents, but the negotiating 
banker is instructed to draw upon the bank which opened 
the credit for reimbursement. 

Payment Against Documents Credit. 

The second form is known as a Payment against Docu- 
ments Credit. Upon receiving the necessary instructions 
a bank will pay the exporter the amount of his invoice 
against delivery of a complete set of shipping documents. 
Before the war, credits in this form were opened through 
the Dutch banks with considerable frequency by merchants 
in the East Indies. The shipper was directed to forward 
his papers to the office of the Dutch bank in Holland, in 
which case he usually received in exchange a draft on 
London, or to the bank’s correspondents in the United 
States, from whom he obtained a direct payment. 



CHAPTER IX 

“ The practice ts derived from the law, not the law from the practice.” 

POINTS IN THE LAW CASES AFFECTING THE DOCUMENTS 

ATTACHED TO THE BILLS OF EXCHANGE DRAWN UNDER 
THE AUTHORITY OF CREDITS 

Bankers' Obligations. 

The question as to what are a bank's duties or liabilities 
in regard to documentary bills negotiated under letters 
of credit is one which often crops up, and the interpretation 
sometimes favours the one side, sometimes the other. 
Bankers fully recognize that when issuing or opening 
credits they owe it to their clients to protect their interests 
to the best of their ability, and in most cases extreme 
care is taken to see that the documents attached to the 
bills tendered for negotiation under the authority of the 
credit are what they purport to be, and that they really 
represent shipments on the basis of which they are made 
out ; that fraudulent documents are at times tendered 
and clever swindles perpetrated is well known, and no 
matter how careful a banker may be, like people in other 
walks of life, he is occasionally deceived. There is a 
difference, however, between being negligent and being 
the victim of a fraud, and this the Courts have fully 
recognized in the few cases that have come before them. 

Bankers are quite aware of the obligations placed upon 
them in these matters, but there are limits to these obliga- 
tions, and these were plainly indicated in the much-quoted 
case of Basse & Selve v. Bank of Australasia. The effect 
of the decision in that case was to make it clear that a 
banker does not vouch for the genuineness of the docu- 
ments handed to him, and it was held that when he is 
instructed to negotiate drafts against bills of lading, policy 
of insurance, etc., a banker's duties are limited to seeing 
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that he deals with the person indicated, and that the 
documents presented by him purport on their face to be 
those specified in the mandate. ^ 

The Bill of Lading. 

The most important of the documents attached to the 
bill of exchange is the bill of lading, so we may take that 
first. 

From the case of the Guaranty Trust Company of New 
York V. A. Hannay & Co., although it was not concerned 
with Letters of Credit, we get clear legal guidance as to 
the banker's liabilities on instruments drawn under the 
authority of credit. In fact, arising out of the case there 
were valuable findings on such points as “ Presentment 
for Acceptance by a Holder in Due Course," " Warranty 
of Genuineness of Bill of Lading," "Representation — Right 
to recover back money paid by Acceptor," " Mistake of 
Fact,” " Failure of Consideration." 

First of all, then, it was clearly established that the 
holder who presents a bill for acceptance having bills of 
lading or other documents of title attached to it, neither 
warrants the genuineness of the documents nor that they 
represent actual goods, and he does not undertake to 
indemnify the drawee should such not be the case. 

The case in question occupied the attention of the 
Courts, both in London and in New York, for about six 
years, and was finally settled by our own Court of Appeal 
in 1918, judgment being given in favour of the Guaranty 
Trust Co. 

The main point with which we are concerned is that 
which dealt with the liability of the person presenting a 
bill of exchange for acceptance with forged bill of lading 
attached. The defendants sought to set up the claim 
that a banker presenting the bill of exchange warrants the 
authenticity of the documents attached, or undertakes to 

^ Cf. Basse <3^ Selve v. Bank of AustrMasta, 1904 ; 20, Ttmes 
Law Reports, p. 431. » 
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indemnify the acceptor if the documents turn out not 
to be genuine. 

Lord Justice Pickford, in explaining the reasons for the 
conclusion he had reached in the case, referred to remarks 
on the subject made by Dean Ames, of Harvard University. 
He says — 

** The position of the holder of a bill of exchange who 
presents it for payment is, I think, well-expressed in a 
lecture by Dean Ames of Harvard, when he says, 'The 
attitude of the holder of a bill who presents it for payment 
is altogether different from that of a vendor. The holder 
is not a bargainer. By presenting for payment he does 
not assert, expressly or by implication, that the bill is 
his or is genuine. He, in effect, says, here is a bill which 
is given to me calling by its tenour, for payment by you. 
I accordingly present it for payment, that I may get the 
money or protest it for non-payment.* ** 

We are rather putting the cart before the horse, since 
we have not yet stated the actual facts of the case, which 
were these — 

Hannay & Co., the defendants, who carried on business 
in Liverpool, had purchased cotton from dealers, by name, 
Knight, Yancey & Co., in the United States. The latter 
drew a bill of exchange on the defendants* bankers in 
Liverpool for the price of the cotton. The bill was in 
the following form — 

" Sixty days after sight of this first of exchange (second 
unpaid) pay to the order of ourselves £146. 9. -value 
received, and charge same to account of 100/R.S.M.L. 
bales of cotton.** 

The bill was issued in New York, and the plaintiffs, who 
were dealers in foreign bills there, in good faith purchased 
the bill of exchange with bill of lading for the cotton 
attached.. They sent the documents to the defendants* 
bankers in Liverpool, the Bank of Liverpool, who, by 
arrangement with th,e defendants, acceptecj the bill and 
paid it at maturity. The bill of .lading was, in point of 
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fact, a forgery and no cotton had been shipped under it. 
The defendants, on discovering the fraud, brought an 
action in America against the plaintiffs to recover back 
the amount of the bill so paid by them. The Guaranty 
Trust Company then brought this action in England, 
claiming declarations that they did not, by presenting 
the bill for acceptance with the bill of lading attached, 
either warrant or represent that the bill of lading was 
genuine, and that they were not bound to repay the 
amount of the bill of exchange. 

Now, further to the remarks of Lord Justice Pickford, 
to which we have referred. Lord Justice Warrington also 
said that '' in truth the plaintiffs did not request the 
bank to accept, they only desired to know whether the 
bank would acknowledge their liability to do so and 
perform it or not, with an intimation that in the latter 
case the well-known step would be taken.” 

Finally, it was held by the Court of Appeal that the 
plaintiff did not, by presenting the bill of exchange for 
acceptance, warrant or represent the bill of lading to be 
genuine, and that the defendants were not entitled to 
recover back the money paid to the plaintiffs. ^ 

In the circumstances, it is satisfactory to have it clearly 
laid down that ” neither by presenting a bill for acceptance 
nor for payment does the banker warrant the genuine- 
ness of a bill of exchange, of any of the signatures on it, 
anything about it, or of any of the accompanying of 

documents. ”2 

Another case which concerned the bUl of lading was 
that of the National Bank of Egypt v. Hannevig*$ Bank, 
Ltd., judgment in which was delivered by the Court of 
Appeal on 29th October, 1919. The question as to what 
is the duty of a banker negotiating bills of exchange 
with shipping documents attached under the authority 

^ Court of Appeal (1918), 2 K.B., 623. 

■ Cf. “ Gilbari* Lectures,” by Sir John Paget, Bart. K.C., p. 213, 
Institute of Bankers' Journal^ 1919. 
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of a Confirmed Bankers' Credit was discussed at 
considerable length in this case. 

The action was brought by the National Bank of Egypt 
against Hannevig's Bank, Limited, for a sum of £8,000, 
and was finally decided in the Court of Appeal by Lord 
Justice Bankes, Lord Justice Scrutton, and Lord Justice 
Duke. In substance, the object of the action was to recover 
money paid by the plaintiffs at the request of the defendants 
or, as Lord Justice Bankes said it might be put, " to recover 
upon an indemnity for money paid by agents for their 
principals by the principals* authority.” In effect, the 
defence was : “You departed from the terms of your 
authority in paying this money ; you had no authority 
to pay it at all, and therefore we, the defendants, are not 
responsible to you for that money.” 

The facts of the case were these — 

The defendants were apparently interested on joint 
account with a Manchester firm for the purchase of onions 
from Egypt, and to work that business it was necessary 
to open a bank credit in England, so, to open that credit, 
the defendants wrote to the plaintiffs a letter of instructions 
on 19th June, 1918, which was in these terms — 

“ With reference to our previously made arrangement, 
we shall be glad if you will kindly cable out immediately 
to your Alexandria office opening a confirmed sight credit 
in favour of Messrs. Pilfel & Son, Alexandria, for account 
of Messrs. Walton, Son & Co., Manchester, for 40,000 bags 
of Egyptian onions at the price of 35s. (thirty-five shillings) 
per bag, c.i.f. United Kingdom, to be shipped during 
June/July/August, this year. Shipment on deck is per- 
mitted. The relative amount is payable against delivery 
of bills of lading, marine and war risk insurance certificate 
and invoices. On hearing from you the cost of your 
cable, w^ will refund you the expenses.” 

These instructions were accepted by the plaintiffs, and 
m due course the onions were shipped by steamer by 
Pilfel & Son, and the documents forwarded to England 
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by the Alexandria branch of the National Bank of Egypt. 
The bill of lading, however, contained an indorsement to 
the effect that several bags of onions were torn and re-sewn, 
and the defendants raised a question about the matter by 
letter to the National Bank of Egypt. They claimed in 
their letter that in view of the fact that the bills of lading 
were marked “ several bags torn and re-sewn,'' they took 
the documents up only under protest, as the credit called 
for clean bills of lading. The business went on for some 
time, but eventually an action in the Courts by the National 
Bank of Egypt became necessary, and one of the principal 
questions that arose between the parties was, what, upon 
the true construction of the contract contained in the 
letter of credit, is the meaning of the instructions that 
the relative amount was payable against delivery of bills 
of lading ? 

The defendants claimed that bills of lading as there 
used meant “ Clean Bills of Lading," by which is meant 
bills of lading without any qualification of the general 
receipt " accepted in good order and condition " which 
appears on the face of bills of lading. This, the defendants 
contended, was the meaning of the contract and the effect 
of the instructions sent by them to the plaintiffs, who, 
instead of following these instructions, paid money against 
bills of lading which were not clean bills of lading in that 
sense. 

The case, as we have said, was decided in favour of the 
plaintiffs, the National Bank of Egypt, on the ground 
that in the course of subsequent correspondence the 
defendants had waived their objection to the qualified 
bill of lading, so that the general principle underlying 
the point at issue was not decided, and as the Journal of 
the Institute of Bankers says, the wording of the judgment 
leaves little room for doubt as to the decision which would 
have been reached had it been necessary to decide the 
point about clean bills of lading. Lord Justice Bankes, 
after referring \o the faejt that the learned Judge in the 
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lower Court had accepted the defendants' contention that 
the meaning of the letter of instructions was that payment 
was only to be made against clean bills of lading, said : 
" I think, had the question been one which had to be 
decided in this case, it would be necessary to consider 
very carefully whether the view taken by the learned 
Judge was the correct one." 

Lord Justice Scrutton was even more emphatic on the 
point, and in the course of his judgment he said — 

" This particular bank confirmed credit, which is the 
subject of this action, was made at a time when prices 
had not yet fallen, on the 19th June, and then Hannevig’s 
Bank instructed the National Bank of Egypt to open a 
credit in favour of Messrs. Pilfel for 40,000 bags of Egyptian 
onions at a price, c.i.f., to be shipped in June, July, and 
August, 1918, adding, ' the relative amount is payable 
against delivery of bills of lading, marine and war risk, 
insurance certificate and invoice. ' That makes the N ational 
Bank of Egypt the agents of Hannevig's Bank to pay 
money on behalf of Hannevig's Bank against certain 
documents. In some cases the obligation of a banker, 
under such a credit, may need very careful examination. 
I only say at present, that to assume that for 1/16 per cent 
on the amount he advances the banker is bound carefully 
to read through all bills of lading presented to him in 
ridiculously minute type and full of exceptions, to read 
through policies and to exercise a judgment as to whether 
the legal effect of the bill of lading and the policy is, on 
the whole, favourable to his clients, is an obligation which 
I should require to investigate considerably before I 
accepted in that unhesitating form. What was pleaded 
in the case was, first, that this credit put an obligation on 
the National Bank of Egypt only to make payments 
against ^clean bills of lading, and the general meaning of 
* clean bills of lading ' in commerce, so far as I understand 
it, is, that whereas an ordinary bill of lading contains a 
receipt by the shipowner for goods in ajiparent external 
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good order and condition, if a note is put on the side 
which qualifies that receipt, and prevents its being a receipt 
for goods in apparent good order and condition externally, 
the bill of lading is ordinarily spoken of as not * clean/ 
It is not a * clean * or unqualified receipt. Another view 
was put forward by the National Bank of Egypt in defence 
to the counter claim, which was, that the said bills of 
lading, with the clauses thereon, were usual bills of lading 
in the trade in question, and proper documents within the 
true meaning and intent of the trade. There were, thus, 
two views put before the learned Judge on the pleadings, 
one that the credit calls for ' clean ' bills of lading, the 
other that it calls for ' usual * bills\)f lading. . . . My 
present impression is, I do not know that it is necessary 
to decide it finally in view of the grounds on which we 
are deciding this case, that a mere credit against delivery 
of bills of lading is not necessarily a credit against ‘ clean ' 
bills of lading. It depends on the facts of the case. 
A c.i.f. contract involves your providing a contract of 
insurance and a contract of carriage, and what the par- 
ticular contract of insurance and contract of carriage 
specify as the obligation is, in my view, a question of 
evidence of the usual conditions in the trade at the time, 
and it may be that the usual conditions in the trade at 
that time are such that, first, you cannot get insurance 
against certain risks ; and, secondly, you cannot, in my 
view, say off-hand : ‘ Bills of Lading ; that means ' clean * 
bill of lading.' The question is whether ' clean ' bill of 
lading is * usual ' bill of lading in the trade at the 
time. . . /' 

Lord Justice Duke followed in a similar strain, and 
said he himself would not have been ready upon the 
material which was before the learned Judge to come 
to the conclusion that the defendants were entitled to 
insist upon clean ” bills of lading, “ or measure the 
liability of the plaintiffs ” by the obligation to proceed 
only upon the ^receipt of," clean bills of lading." 


8— ^i8qO 
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Judgment was therefore given for the National Bank 
Egypt* But, even so, it must not be forgotten that 
a banker opening a credit owes a duty to his client, if not 
a legal one, then certainly a moral one, to look after his 
business interests. Failure to give full regard to the 
details of the credit might very well result in serious loss 
to the banker, since, as Lord Justice Duke remarked in 
the action we have just been discussing, the facts in every 
case must, to some extent, determine what is the obliga- 
tion of the respective parties in each transaction that has 
taken place. 

The question of the type of bill of lading tendered in a 
c.i.f. contract is an interesting one, and formed the subject 
of a good deal of discussion in a case — Diamond Alkali 
Export Corporation v. Bourgeois.^ The case concerned a 
c.i.f. contract for the sale to F. Bourgeois of 50 tons soda 
ash. Payment — cash against documents under confirmed 
bankers’ credit. We are not concerned here with the 
details of the dispute regarding the shipment, but two main 
points upon which Mr. Justice McCardie was called upon 
to give judgment were (1) whether or not the bill of lading 
tendered was a proper bill of lading, (2) whether a certificate 
of insurance was a good delivery under a c.i.f. contract. 
The insurance question is discussed later. 

The bill of lading had been rejected on the ground that 
it was not a proper bill of lading, and the contentious part 
of it was the earlier words : they were these — 

“ Received in apparent good order and condition from 
D. A. Horan to be transported by the s.s. Anglia now lying 
in the port of Philadelphia and bound for Gothenburg, 
Sweden, with liberty to call at any port or ports in or out 
of the customary route, or failing shipment by such steamer 
in and upon a following steamer, 280 bags dense soda.” 

The buyer strongly contended that the document ten- 
dered was not a bill of lading at all, and that in any event 
it was not such a bill of lading as was required by the 

• t 

^ King’s Bench Division,, 1st July, 1921. 
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contract. He pointed out that the document did not 
acknowledge the goods to have been actually placed on board 
but merely that they had been “ received to be transported.’' 
In the course of his judgment Mr. Justice McCardie exam- 
ined the leading authorities and cases on bills of lading, 
which all showed that a vendor under an ordinary c.i.f. 
contract is bound to tender a bill of lading. The question 
is, he said, “ What is meant by a bill of lading within such 
contract?” He considered that the phrase “bill of 
lading,” as used with respect to a c.i.f. contract, means a 
bill of lading in the sense established by a long line of legal 
decisions. A bill of lading, from the earliest times was a 
document which acknowledged shipment on board a 
particular ship, and after an exhaustive examination of the 
dicta in such leading cases as Lickharrow v. Maaon, Landauer 
V. Craven, and Johnson v. Taylor Bros, & Co., Ltd., and 
that of the Privy Council in the Marlborough Hill case, 
Mr. Justice McCardie held that the document in question 
was not a bill of lading within the c.i.f. contract made 
between the parties. 

Insurance Policies. 

Apart from the bill of lading, disputes sometimes arise 
in connection with insurance policies that are attached 
to the bills of exchange ; and, in these circumstances, 
reference may be made to a case to which we have already 
referred, that of Borthwick v. Bank of New Zealand. 
In the letter of credit issued, there was said to be a clause 
setting forth that the drafts were to be accompanied by 
shipping documents, i.e. the bill of lading, invoice and 
policy of insurance. The Bank negotiated a bill attached 
to which was a policy containing the following cla\ise : 
“ To pay a total loss on vessel only.” During the trial 
of the action it was shown that the usual form of policy 
in the frozen meat trade was a policy covering all risks. 
The bill in due course was presented to Borthwick for 
acceptance, aild he, before examining the documents 
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attached to it, gave his acceptance to the bill. As it 
afterwards transpired, there was a partial loss of the 
consignment of meat, but, owing to the clause in the 
insurance policy above-mentioned, he was debarred from 
recovering the loss from the underwriters, and the Court 
held that the Bank was liable to recoup him for the loss 
he had thus sustained. 

In giving judgment for the plaintiff, Mr. Justice Mathew 
said that, under the contract contained in the letter of 
credit issued by the bank, when a shipment was made 
and a draft was brought to the defendants for negotia- 
tion, their first consideration ought to be to see whether 
the draft was such as the plaintiff should accept, and 
therefore the representative of the bank should examine 
the documents attached to the draft, in order to see 
whether they were those stipulated for in the letter of 
credit. If that precaution were taken, he went on to say, 
the documents should consist of proper bills of lading, 
invoice and policy of insurance, and the object of the 
stipulations in the letter of credit being to protect the 
plaintiff, the policy should be an “ all risks policy, 
which on the evidence before him he was satisfied was 
the ordinary policy issued in the business of the kind in 
question. 

The further remarks made by the Judge are important, 
as they embody what the legal mind considers to be a 
banker*s responsibility in these matters. He said : " The 
letter of credit says in express terms that the defendants 
are not to be responsible in the event of any misrepre- 
sentation as to quantity, quality or value of the consign- 
ment. That is, I think, a clear indication of an intention 
that some responsibility should be cast upon the 
defendants, and their responsibility would seem to extend 
to everything that was not expressly excepted. The 
documents and drafts relating to the consignment in 
question came forward in the ordinary course. The 
drafts were sent to \he plaintiff for his acceptance, while 
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the documents, as was usual, were retained by the 
defendants. The plaintiff could not conjecture that one 
of the policies was in an unusual form, and he 
accepted the drafts in the ordinary course of business 
Neither the defendants nor any one else examined the 
documents until after a serious particular average loss 
had occurred to the goods, and it was then discovered 
that the loss was not covered by insurance." 

In the circumstances, as we have said, the loss fell on 
the bankers and not on the plaintiff, all of which goes 
to show that extreme care should be taken by bankers 
and their representatives to see that the documents that 
are attached to the bills they negotiate under credits are 
not only in order, but are such as are called for by the 
terms of the letters of credit. 

Cover Notes and Certificates of Insurance. 

In lieu of insurance policies, negotiating bankers and 
finance houses sometimes accept cover notes, or certi- 
ficates of insurance, instead of actual policies ; and it 
may be news to some people that it is at least question- 
able whether a buyer can be obliged to accept such docu- 
ments in lieu of insurance policies. In this connection, 
there is an action reported in the Journal of the Institute 
of Bankers of October, 1919, 

It appeared that by a contract in writing, the plaintiffs 
had sold to the defendants goods for which payment was 
to be made by net cash in London against shipping docu- 
ments. When the shipping documents were tendered, 
in place of an insurance policy there was a broker's cover 
note, on the strength of which the documents were refused 
as not being in order. Later on it was agreed that a 
certificate of insurance signed by a broker, together with 
his undertaking to hold the policy for the defendants’ 
account, would be accepted ; but when the documents 
again came fqfward, although a certificate of insurance 
was attached, there was no broker's undertaking, so 



118 


BANKERS* CREDITS 


payment was again refused. An action followed, and in 
giving judgment, Mr. Justice Bailhache said that the main 
question was whether the plaintiffs had made an effective 
legal tender of documents to the defendants. It had been 
laid down in Ireland v. Livingstone (L.R. 5, H.L. 395), 
decided in 1872, that under a c.i.f. contract the seller 
must tender to the buyer, along with the other documents, 
a proper policy of insurance, and the law as laid down in 
that case had generally been regarded as settled. 
In the present case, evidence had, however, been called 
by the plaintiffs with a view to proving that a custom 
had arisen, according to which the seller might tender a 
broker’s cover note or certificate’ of insurance instead of 
a policy. That evidence no doubt showed that these 
cover notes and certificates were constantly accepted as 
equivalent to policies, but it was to be observed that 
none of the witnesses went so far as to say that a seller 
could oblige a buyer to accept any such document in place 
of a policy. His Lordship was not satisfied that the 
alleged custom had been proved. The buyer might, no 
doubt, waive his right to a policy. In the present case, 
the defendants had done so by agreeing to accept a certi- 
ficate of insurance and a broker’s undertaking instead of 
a policy. 

The plaintiffs, however, had tendered to the defendants 
the former of these documents only and not the latter, 
so that the defendants did not get that which they 
had stipulated to get instead of a policy. The plain- 
tiffs had failed to perform either their original obligation 
to tender a policy, or their substituted obligation to 
tender a certificate of insurance, together with a broker’s 
undertaking. There would be judgment for the 
defendants. ^ 

The question of certificates of insurance was also argued 

* Cf. Weekly Notes, 14th June, 1919, p. 180, reported in Institute 
of Bankers* Journal, vol. xl, p. 262 ; Wilson Hotgate <&* Co., Ltd 
V. Belgian Gram 6* Produce Co., Ltd. • 
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at some length in the case of the Diamond Alkali Export 
Corporation v. FI. Bourgeois in 1921, to which we have 
already referred. The buyers of goods in this particular 
case claimed that a proper policy of insurance was not 
tendered, and Mr. Justice McCardie in the course of his 
judgment said: “ It seems plain that a mere written state- 
ment by the sellers that they hold the buyers covered by 
insurance in respect of a specified policy of insurance is 
not itself a policy of insurance within a c.i.f. contract. It 
seems plain also that neither a broker's cover note nor an 
ordinary certificate of insurance is an adequate agreement 
within such a contract." 

The substantive words of the so-called " Certificate of 
Insurance " in this case were : This is to certify that on 
the 8th November, 1920, this company insured under 
Policy No. 2319 for D. A. Horan $5790 on 280 bags 58 per 
cent dense soda ash, N.Y. & L. test, valued at sum insured 
shipped on board the s.s. Anglia and/or other steamer or 
steamers at and from Philadelphia to Gothenburg. And 
it is hereby understood and agreed that in the case of loss, 
such loss is payable to the order of the assured on surrender 
of this certificate. This certificate represents and takes 
the place of the policy and conveys all the rights of the 
original policy-holder (for the purpose of collecting any 
loss or claims) as fully as if the property was covered 
by a special policy direct to the holder of this certifi- 
cate and free from any liability for unpaid premiums," 
etc. 

After dealing with this document and the law relating to 
insurance policies at length, the learned Judge discussed 
whether this document differed in any material respect 
from a policy of insurance. He questioned whether the 
buyer could know whether the certificate of insurance was 
of a proper character (i.e. one he was bound to accept), 
unless he saw the original policy, and examined its condi- 
tions, whether usual or otherwise. His opinion was that 
a certificate df insurance falls withiif a legal classification. 
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if any, different from that of a policy of insurance. The 
latter is a well-known document within definite, established 
and statutory legal rights. A certificate, however, said 
Mr. Justice McCardie, is an ambiguous thing; it is unclassi- 
fied and undefined by law ... No rules have been laid 
down upon it. Would the buyer sue upon the certificate 
or upon the original policy, plus the certificate? If he 
sued simply on the certificate he could put in a part only 
of the contract, for the other terms of the contract, namely, 
the conditions of the actual policy, would be contained in 
a document not in the control of the buyer, and to the 
possession of which he is not entitled. 

Another point emphasized by the Judge was that before 
the buyer could sue at all he would have to show that he 
was the assignee of the certificate. In what way, he asked, 
can the buyer become the assignee? He quoted the 
provisions of the Marine Insurance Act, 1906, the relevant 
statutory provision of which is ‘‘ A marine policy may be 
assigned by indorsement thereon or in other customary 
manner." This, however, only applies to an actual marine 
policy. The Act contains no reference, express or implied, 
to a certificate of insurance. ^ 

Mr. Justice McCardie, then, held that such a certificate 
was not equivalent to a policy of insurance, and he added 
that " a document of insurance is not a good tender in 
England under an ordinary c.i.f. contract unless it be an 
actual policy and unless it falls within the provisions of 
the Marine Insurance Act, 1906, as to assignment and 
otherwise. He held, therefore, that the buyer was entitled 
to reject the document upon the ground that no proper 
policy of insurance had been tendered by the sellers in 
conformity with the c.i.f. contract, and added that the 
difficulties indicated in his judgment could be easily, 
promptly, and effectively met by the insertion of appro- 
priate clauses in c.i.f. contracts. 

1 King’s Bench Division — Lloyd’s List Law Reports and Legal 
Decisions affecting Banker^, pp. 243-244, Vol. III. ^ 
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The Invoice and Rate of Exchange. 

Questions which concern the invoice attached to bills 
of exchange, fortunately, are few ; but there was one 
case before the Courts in 1918 which dealt with the 
invoice and the rate of exchange to be taken when 
shipping documents are presented for payment. The 
case was reported in full in The Times of 7th November 
and 1st December, 1918. The parties to it were the 
Aktiebolaget Rydtum & Co. and Felber & Co. Various 
questions were raised in the pleadings, but the only 
material point at issue was the exact point of time at 
which the rate of exchange should be fixed. The facts 
of the case were these — 

The plaintiffs on 19th November, 1917, shipped a 
consignment of timber in fulfilment of a contract, and 
sent an invoice for Kr. 90,669.40, which they converted 
into sterling at a rate of 12 kroner to the pound They 
then drew a bill on the defendants for £7,555 15s. 8d., 
and forwarded the shipping documents to their bankers 
in London to be handed over to the defendants on pay- 
ment for the timber. The shipping documents were not 
presented to the defendants until 19th December, 
1917, by which time the rate of exchange had become 
Kr. 14.05 to the pound sterling. The defendants con- 
tended that the rate of exchange should be fixed at the 
date of presentation of the documents, and they offered 
to pay to the bank £6,453 6s. 9d. instead of the sum 
claimed. They said that the plaintiffs had written agree- 
ing to accept £6,453 6s. 9d. in satisfaction, but the 
bank refused to deliver up the shipping documents 
because it had not received instructions from its clients 
to do so. 

Counsel for the plaintiffs submitted that the invoice 
must be prepared at the place and at the date of ship- 
ment at the rate of exchange prevailing at that moment, 
otherwise the amount payable could ^ not be fixed; but 
counsel for the defendants submitted that the invoice 
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would naturally be in the currency of the shipper, but the 
moment at which the rate of exchange must be fixed must 
be the moment when the buyer knew how much he had 
to pay ; at that moment he would go into the market 
and with English gold buy Swedish kroner, and in doing 
so would pay the price prevailing at the time. 

Mr. Justice Bray discussed the evidence, and said that 
in his view no custom which could affect the position had 
been made out, and the case must therefore be decided 
entirely on the wording of the contract. The invoice 
could only be made out at the time of shipment. It was 
the duty of the seller to prepare the documents at the 
time when the goods were shipped, and at that time it 
was obviously impossible for him to know what the 
rate of exchange would be when the documents were 
presented for payment. That being so, he thought 
that the contention of the plaintiffs that the rate pre- 
vailing at the date of the invoice must be the governing 
rate was correct, and judgment would be for the plaintiffs 
accordingly. 

Subsequently, the case was taken to the Court of Appeal, 
and, in the course of the judgment there given. Lord 
Justice Bankes said that an attempt had been made to 
establish a custom in the timber trade, but the matter 
had to be decided on the contract between the parties. 
The question was what construction was to be placed on 
the contract ? Before the war the rate of exchange was 
fairly steady, and no question of that kind had arisen, 
but since the war the rate of exchange had fluctuated 
considerably. Looking at the contract, the price was 
expressed in English money, and one would expect that 
the invoice would be made out in England. There was 
a guarantee with reference to the rate of exchange. That 
guarantee was as follows : " C.I.F. Liverpool, exclusive 
of war risks, exchange guaranteed at Kr. 18.20 per £ 
sterling on the off-value, plus any extra rail freights 
incurred between BfundeviUe and Gothenburg." It had 



POINTS IN THE LAW CASES 


123 


been said that the guarantee clause ought to be read as 
applicable to the time of payment, but on the true con- 
struction of the contract the intention of the parties was 
that the time of shipment was the time at which the 
rate of exchange was to be fixed. 

Lord Justice Warrington concurred ; but Lord Justice 
Scrutton, in a dissenting judgment, said that in the 
absence of custom, he could not read the time of ship- 
ment into a c.i.f. contract. He thought that, as the 
contract was c.i.f., the time at which the rate of 
exchange was to be fixed was the time when the 
shipping documents were presented. 

However, the appeal was dismissed, and although it 
seems unsatisfactory on the face of it, especially when 
it is remembered that when documents are presented 
attached to a bill of exchange and no rate is mentioned 
in the bill, hitherto it has been the custom among bankers 
to take for conversion purposes the rate on the day of 
presentation ; as the judgment in this particular case now 
stands, it would seem that when shipping documents are 
presented for payment in accordance with the terms of 
a c.i.f. contract, the rate of exchange should be that on 
the day of the shipment of the goods and not the rate 
on the day of the presentation of the documents. 

American Legal Decisions on Commercial 
Letters of Credit. 

There are three recent American cases, one decided by 
the United States Circuit Court of Appeal (2nd circuit), 
and two decided by New York Courts, which are of great 
interest and importance, as they go far towards establishing 
as a part of the law of the United States, the principles 
laid down in the several British cases we have examined, 
as to the respective rights and liabilities of parties to 
commercial letters of credit.^ 

^ The details have been summarized by Dr. Geo. W. Edwards, 
Division of An.'ilysis and Research, Federal Reserve Board, by 
whose courtesy the author is able to publish the salient facts. 
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The case of the American Steel Co. v. Irving National 
Bank (April, 1920) holds that the beneficiary of an irre- 
vocable letter of credit has an absolute right to have the 
drafts honoured by the issuing bank when drawn in accord- 
ance with the terms of the credit, and that the issuing 
bank cannot decline to honour drafts so drawn, even 
though requested to do so by its customer because the 
contract of sale between that customer and the beneficiary 
has become impossible of performance. In that case it 
appeared that the defendant bank had issued an irrevocable 
credit to the plaintiff steel company authorizing the latter 
to draw bills at sight upon the bank for account of the 
defendant MacDonnell Chow Corporation for $43,000 
covering a shipment of tin plate. The plaintiff steel com- 
pany had contracted to sell the tin plate to the defendant 
MacDonnell Chow Corporation, f.o.b. Pittsburgh, for 
export. The plaintiffs shipped the tin plate and presented 
a sight draft to the defendant national bank with certain 
documents, and the bank declined to honour the draft. 
The second defence alleged that owing to the Federal 
prohibition against the export of tin plate from the 
United States the performance of the contract between the 
plaintiff and the defendant MacDonnell Chow Corporation 
became impossible of execution. The third defence 
alleged a resale by the plaintiff of the tin plate and claimed 
an offset of the amount realized on the resale. As to the 
second defence. Circuit Judge Rogers said — 

" The second defence, that the contract became impos- 
sible of execution is wholly inconsequential. The liability 
of the bank on the letter of credit as agreed upon between 
plaintiff and defendant was absolute from the time it was 
issued, and it was quite immaterial whether the defendant 
could export the tin or not. The law is that a bank 
issuing a letter of credit like the one here involved cannot 
justify its refusal to honour its obligations by reason of 
the contract relations existing between the^bank and its 
depositor." 
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The finding then cites with approval the case of the 
Sovereign Bank of Canada v. Bellhouse, Dillon & Co,, 
Ltd., upon the point that the customer at whose instance 
a bank has issued an irrevocable letter of credit cannot 
compel the bank to cancel that letter, for the reason that 
the letter constitutes a contract between the issuing bank 
and the beneficiary. 

In conclusion the opinion says — 

“ The defendant in effect seeks to read into the contract 
a provision that the plaintiff's rights under the letter of 
credit should be subject to the superior right of the 
MacDonnell Chow Corporation to modify the contract 
which the bank had made with the plaintiff. We do not 
so understand the law.” 

Then the case of Frey & Sons {Inc.) v. Sherburne Co. 
and the National City Bank expressly holds that the 
contract between the issuing bank and the beneficiary, as 
evidenced by the letter of credit, is entirely independent 
of the contract of sale between the buyer at whose instance 
the letter of credit was issued and the seller who is the 
beneficiary under the letter of credit, and that the issuing 
bank cannot repudiate its contract with the beneficiary 
merely because of the contract of sale. 

The facts of the case were these : The plaintiff had agreed 
to buy from Sherburne 350 tons of sugar, to be shipped from 
Java ; payment to be made in New York on presentation 
of warehouse receipt or delivery order, and the plaintiff 
to furnish an irrevocable letter of credit for the full amount 
of invoice. The contract also provided that the plaintiff, 
the buyer, should have the right to cancel the contract in 
the event of shipment being delayed. At the instance of 
the plaintiff the defendant bank issued a letter of credit 
to the Sherburne Co. authorizing them to draw sight drafts 
upon the bank accompanied by specified documents 
covering the shipments of sugar. The credit contained 
a provision whereby the bank agreed with bona fide holders 
that all drafts^issued in accordance with the letter would 

t 
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be honoured upon presentation. This letter of credit, 
however, did not contain a reference to the plaintiff's 
right to cancel the contract of sale if shipment was delayed. 
The plaintiff alleged that the shipment of 45 tons of the 
sugar had been delayed, and that he had elected to cancel 
his contract for the purchase of so much of the sugar, but 
that, notwithstanding this, the defendant Sherburne Co. 
threatened to negotiate or present for payment drafts 
drawn under the letter of credit, also that the defendant 
bank threatened to pay such drafts if so presented or 
negotiated. The plaintiff sought an injunction from the 
Courts restraining the Sherburne Co. from drawing or 
negotiating drafts under the letter of credit, and enjoining 
the defendant bank from honouring or paying such bills. 

The finding of Mr. Justice Greenbaum was this — 

From our view of the case it is not important to discuss 
the rights of the plaintiff under the contract with the 
defendant Sherburne Co. . . . 

It is equally clear that the bank issuing the letter of 
credit is in no way concerned with any contract existing 
between buyer and seller. The bank is only held liable 
in case of a violation of any of the terms of the letter of 
credit. It therefore would follow that, if the bank issued 
any drafts violative of the terms of the letter, the buyer 
would have recourse to the bank in an action for damages 
for the breach of its contract. . . . Interests of innocent 
parties who may hold drafts upon the letter of credit 
should not be made to suffer by reason of rights that may 
exist between the parties to the contract of sale in reference 
to which the letter of credit was issued. It would be a 
calamity to the business world engaged in transactions of 
the kind mentioned in the complaint, if for every breach 
of a contract between buyer and seller a party may come 
into a cojirt of equity and enjoin payment of drafts drawn 
upon a letter of credit issued by a bank." 
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UNIFORM REGULATIONS FOR LETTERS OF CREDIT. 

PROPOSALS OF THE INTERNATIONAL CHAMBER OF 
COMMERCE 

FORMS OF CREDITS — LIABILITY — DOCUMENTS — INTER- 
PRETATION OF TERMS — ^TRANSFERS — RESERVATIONS BY 
THE BRITISH DELEGATION 

Uniformity, or rather lack of that desirable quality, in 
bankers’ credits, for many years has been a subject which 
has exercised the minds of bankers, lawyers, and the trading 
community. There have been endless discussions and con- 
ferences on the matter, and until recently, unanimity of 
opinion among bankers seemed impossible of attainment. 
Now, however, a definite step forward has been made, 
largely through the instrumentality of the International 
Chamber of Commerce, That body for some years has 
been making exhaustive researches into the business, and 
in the course of its labours has gathered together in Paris 
a mass of documentary evidence on the subject. By the 
courtesy of Mr. Owen Jones, the British Commissioner of 
the Chamber in Paris, the author is able to produce a 
summary of the findings, first, of the Standing Committee 
on Commercial Documentary Credits, secondly, the Uniform 
Regulations which were finally approved at the Amsterdam 
Conference of the International Chamber of Commerce in 
July, 1929. 

The following is the Report of Mr. Jean Gurtler, the 
Rapporteur of the Committee, issued in November, 1929 — 
“ The Council of the International Chamber, at its 
twentieth meeting on 5th March, 1926, considered a report 
presented by the American National Committee on the 
advisability of Unifying tl}e documentary credit regulations 

127 



128 


bankers' credits 


previously adopted and published by banking associations 
in various countries. 

In its report the American National Committee ex- 
pressed the opinion that agreement on this matter would 
be of immense service to international commercial and 
banking interests, and might usefully serve to smooth away 
numerous difficulties likely to arise in international trans- 
actions owing to the multiplicity of regulations differing 
from one another. An inquiry among National Committees 
to find out whether they approved of the matter being 
placed upon the agenda of the International Chamber 
showed that they regarded the question as one of great 
importance. The same view was taken by the Council, 
and at its meeting on 20th October, 1926, it decided to 
refer the matter to the Standing Committee on Bills of 
Exchange and Cheques. 

** This Committee, composed of authorities on inter- 
national banking, finance, and law, appointed experts with 
a special knowledge of documentary credits and the com- 
mercial customs of the various countries to prepare a draft. 
Existing regulations were thoroughly analysed, and on the 
basis of this study a draft was presented to the Committee 
at its meeting of 7th and 8th February, 1927. After dis- 
cussion the draft was submitted by International Head- 
quarters to all National Committees, asking them to give 
their considered opinion after consultation with the various 
banking associations in their respective countries. The 
replies given in great detail revealed the great interest 
aroused by this question. However, as there was only a 
short interval between the date on which the draft was sent 
and the next meeting of the Committee on 27th April, 
1927, it was decided to ask the Stockholm Congress to 
extend the time given to the Committee for this work, and 
to appeal to banking associations for their collaboration 
through National Committees. As a result of this appeal, 
there was a notable increase in the number of commen- 
taries prepared by \}anking and^commerciUl interests and 
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communicated to International Head-quarters by the various 
National Committees. Further consideration of the draft 
enabled the Committee to accept several suggestions that 
appeared to it to be in the interests of international trade. 

“ In preparing this draft, the Committee was careful to 
avoid any provision that was not specifically international 
in character. This being the case, it would seem that the 
regulations approved by the Amsterdam Congress might 
furnish a useful basis for the transaction of business opera- 
tions carried out by means of documentary credits. The 
Committee proposes that banking associations of all 
countries should adopt these regulations, which will soon 
doubtless become the regular banking practice in all 
countries to the greater benefit of international exchanges 
and of trade having to do with them. 

“ In order to obviate any difficulty with regard to the 
interpretation of terms in instructions to open credits, it 
seems desirable that every demand for or confirmation of 
the opening of a credit between customers (buyers) and 
their bankers, and between notifying banks and bene- 
ficaries, should mention that the credit is drawn up in 
accordance with the uniform regulations for commercial 
documentary credits of the International Chamber of 
Commerce. The wide adoption of this practice would 
enable the value of the regulations to be determined by 
experience, and would meet various legal difficulties raised 
when the draft was discussed. In case of legal decisions 
affecting the regulations on any point, such decisions should 
be brought to the knowledge of the International Chamber 
by its National Committees. The body of information 
thus collected could be used as a precedent for the solution 
of difficulties arising in the future. If any point in the 
regulations is later shown to be faulty, it could be sub- 
mitted to a further conference for amendment. 

“ The Regulations are divided into five parts : Form of 
Credits, Liability, Documents, Interpretation of Terms, 
Transfers. 

9— (1895) 
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“ In the first part, the Committee reduced the numerous 
terms in use to two, Revocable and Irrevocable Credits. 

“ Formerly, Revocable credits were frequently called 
‘ simple ’ credits, or ‘ non-confirmed ' credits, but these 
terms seemed to be liable to misunderstanding, and ‘ re- 
vocable * implying as it does more clearly the power of 
revocation or cancellation is less likely to be misunderstood. 
This class of credit is nothing more than authority to pay, 
negotiate or accept, given by customers to their banks in 
favour of certain beneficiaries. Notification by the bank 
to the beneficiary does not in any way bind the bank, as 
the customer has the right to make changes or to cancel 
the credit. The question of when a change or cancellation 
takes effect has frequently led to discussion and legal 
proceedings, and was carefully considered by the Committee. 
Legally the banker acts as agent, and as such his authority 
is modified or cancelled as soon as he receives instructions 
to that effect from his client. If the opening of a revocable 
credit has been transferred for operation to a correspondent 
at the request of the client, the latter's instructions with 
a view to modification or cancellation can only take effect 
upon their receipt by the correspondent. It is, therefore, 
impossible that, as a result of notification of the opening 
of a credit, its duration be extended until notification of 
cancellation is received by the beneficiary. Nor does this 
entail any obligation upon the banks to notify the bene- 
ficiary of such a measure, although this is often done. Nor 
does the fact of having acted upon receipt of a notification 
of the opening of a revocable credit (by buying, starting 
to manufacture, etc., an article) in any way bind the agent, 
as in this case such action becomes a matter of confidence 
existing between beneficiary and customer (buyer and 
seller). 

In ^Europe irrevocable credits were often called ‘ con- 
firmed credits,* an expression implying the pre-existence 
of a firm credit, as the word * confirm * is derived from 
“ confermare.*' As a firm or irrevocable iredit can only 
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be constituted by the undertaking of a bank, * irrevocable ’ 
would seem to be a more suitable expression. The concep- 
tion, at first strongly urged, that irrevocable credits become 
confirmed credits immediately the beneficiary is notified 
by the bank having given this facility to its client, was 
-finally abandoned. In fact it did not seem logical that a 
documentary credit in favour of a third person should bind 
a bank irrevocably, when the bank had not notified the 
beneficiary in writing that the credit had been opened. 
It is, therefore, the notification that a credit is opened, that 
must make the credit irrevocable, and from the exchange 
of views it appeared that notification was considered as 
a confirmation, whence the name ‘ confirmed credit.' It 
Was also proposed that irrevocable credits, after notification 
by a correspondent, were to be confirmed by this corre- 
spondent in order that the beneficiary should be able to 
obtain a firm undertaking from a local bank. This sugges- 
tion also had to be abandoned, as it was shown that a 
bank opening a credit abroad may be sufficiently known 
in commercial circles to make it possible to dispense with 
confirmation of its signature by a local bank. It was 
also thought that, in case of doubt, the beneficiary could 
always obtain the information required from the corre- 
spondent or from abroad, thanks to the means of rapid 
communication at the disposal of the public. However, 
the irrevocable credit may be confirmed, for instance, when 
the buyer's bank, issuing a credit, is not sufficiently known, 
or when the seller is anxious to have an explicit undertaking 
from a local bank to ensure payment for the goods on the 
spot, and to render the credit subject to the laws of his 
country. In this case it would be for the seller to make 
known his intentions to the buyer at the time the contract 
is concluded, as this kind of operation entails heavier 
expense and, therefore, calls for additional care in estab- 
lishing the conditions of sale. In this case the buyer’s 
bank must be asked to have its irrevocable credit confirmed 
by a financial establishment in the seller’s country, and the 
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credit would thus be a confirmed irrevocable credit on the 
strength of the undertakings of two banks, such as is alluded 
to in Section A, § 7. 

'* Commercial letters of credit have been much discussed. 
This document, which is commonly used and the value of 
which is universally recognized, represents the opening of 
a completely irrevocable credit, including as it does the 
notification of the opening of the credit and the firm under- 
taking on the part of the issuer to accept or honour the 
credit himself or to have it accepted or honoured by another 
financial establishment given by name. Well known as 
it is, this document does not seem to be in use in many 
countries, and, for them, a description has been given in 
Section A, § 9. It should be added that the document isr 
subject to the same fundamental rules as documentary 
credits notified in the usual way through a correspondent. 
Commercial letters of credit, as every other irrevocable 
credit, may be confirmed by a second bank in the form of 
a separate undertaking by letter. 

“ The second part of the Regulations deals with the 
liability of banks towards their clients as regards the exe- 
cution of orders. It has been alleged that under the 
provisions of this part, banks have no liabilities at all, but 
this is exaggerated, as the banker is not in a position to 
judge the legal value, etc., of documents nor to verify the 
description, quantity, weight, quality, etc., of the goods 
dealt with in Section 2. Banks cannot be held liable for 
the acts or decisions of others that are not within their 
control. That banks are liable for professional errors or 
faults of their staff is not open to question, but this cannot 
apply when they do their best to interpret cables or trans- 
late technical terms, as this is no part of a bankas business. 
It is the duty of the customer to obtain information in 
advance as to the solvency or standing, etc., of the person 
in whose favour the credit is opened, in order to make sure 
that orders will be faithfully carried out, despite the fact 
that it is customary for financial establishnients to surround 



UNIFORM REGULATIONS FOR LETTERS OF CREDIT 133 


themselves with guarantees when they deem it necessary. 
But they can only make their inquiries after they have 
received the order and the information can only serve as 
a guide for the future. 

“ The question of ‘ documents ’ dealt with in the third 
part of the Regulations, has given rise to various criticisms. 
The Committee did all in its power to meet the wishes 
expressed, and has done its best to make the documents 
required for good delivery conform to shipping and com- 
mercial custom, etc. 

" Paragraph 1 deals with documents that are regarded as 
acceptable by banks, when the customer does not specify, 
at first, which ocean shipping documents are made out in a 
negotiable or transferable form. As regards inland trans- 
port, various documents are employed, but apart from 
bills of lading and railway way-bills used in North America, 
shipping documents, such as counterfoil way-bill, postal 
receipt, and railway consignment note, are not transferable, 
so that they can only serve as security for the banks under 
certain conditions. In Europe, under the Berne Convention, 
the consignor remains in possession of the goods until 
delivery. For instance, if damage occurs in transit, it is 
the consignor who is notified and has the right to make a 
claim. Thus property in the goods always remains with 
the consignor. In addition the numerous customs barriers 
in Europe set up obstacles to the direct consignment of 
goods from one country to another, and it is necessary to 
have recourse to forwarding agents at the frontiers in order 
to pass the goods through the customs and forward them. 
Customers and their bankers should, therefore, furnish the 
most detailed instructions possible for credits opened in 
other European countries, involving railway carriage in 
Europe. 

“ Paragraphs 2 to 18 define the form and the general 
conditions attaching to documents which banks have the 
right to accept as good delivery under credits, in the absence 
of instructions tt) the con+^ary. The Established custom 
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in most countries that banks are free to accept * received 
for shipment * or * alongside * bills of lading has been 
followed in the Regulations, taking into account the evolu- 
tion of maritime practice within the past two decades. 
It was urged that companies operating regular services for 
which there is great demand are obliged to make up their 
cargoes and receipt for them by such bills of lading. The 
loading and departure of a vessel often takes place at very 
short notice, and if sellers were obliged to present docu- 
ments stating that goods arc actually ‘ on board,' it would 
only be possible to obtain shipping documents after the 
departure of the vessel. 

** The proposals put forward by the delegates of countries 
that had no sea-ports were also accepted, and banks were 
given the right to accept bills of lading issued inland by the 
official agents of steamship companies. This method has 
the advantage of enabling the consignor to present his 
documents in time to reach the destination when the 
steamship arrives with the goods, and thus makes it no 
longer necessary for buyers to deposit securities, always a 
costly procedure, with the steamship companies and/or 
Customs authorities at the port of destination, before taking 
delivery or passing the goods through the customs. Under 
the expression ‘ unless otherwise instructed,* which heads 
this section and applies also to Sections D and E, the buyer 
or customer has the right to require bills of lading stipulat- 
ing that the goods are actually * on board,* and to exclude 
any other shipping document. This seems particularly 
called for when departures are infrequent or when as 
consideration for a purchase a contract of sale exists with 
a date of delivery not long after the date of loading. On 
the other hand, the buyer is free, subject to the approval 
of the bank granting the credit, to have any other docu- 
ment accepted as good delivery that he pleases, such as 
a bill of lading issued by a forwarding agent or ‘ on deck * 
or ‘ sailer * bills of lading, or even a document bearing 
reservations as to the apparent good orfler and condition 
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of merchandise. This applies also to insurance documents 
and others. As regards insurance documents, it was 
decided to make reservations regarding the insurance 
against * all risks ' clause to meet the case when, unknown 
to the banks, certain risks are not covered by the clause, 
this expression being commonly employed in insurance. 

“ As a result of increasing efforts made in all countries 
to maintain currency stability, it has been decided not to 
insert a special clause providing that insurance should be 
covered, exclusively in the currency stipulated in the 
documentary credit. 

“ Section D of the Regulations deals with the interpreta- 
tion of terms used in credits, and, as in the previous section, 
terms may be changed if special instructions are given by 
the customer. A variation not to exceed 10 per cent more 
or less is allowed for the term * about.' It was pointed out 
during the discussion of the draft Regulations that the 
percentage varied according to the branch of trade. How- 
ever it was not possible to define these variations, and in 
connection with the financing of goods where the percentage 
of variation is less, the customer must specify the percent- 
age, and have a credit made out for no more than the 
amount involved plus this percentage. 

“ Objections have been made with regard to ' partial 
shipments ' owing to the fact that in certain countries it 
was not customary to pay for ‘ partial shipments ' without 
instructions and only provided that the pro rata value 
could be determined. Statements made by those concerned 
showed that it was rather to the advantage of buyers and 
sellers to take deliveries to the fullest extent possible, and 
the Committee was, therefore, led to approve the proposals 
embodied in the Regulations. 

“ As regards determination of value, retail articles are 
rarely defined by price or quantity, whereas raw materials 
are usually defined by quantity, quality, and price, and the 
Committee in this connection decided to follow the custom- 
ary practice'! 
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** Paragraph 4 of this Section provides that the period 
of validity must be stipulated for irrevocable credits. This 
provision was made because an irrevocable undertaking 
might be subject to the laws governing prescription, and 
thus go far beyond the usual term of commercial banking 
undertakings. It was pointed out that the laws governing 
the coincidence of the stipulated date for payment with a 
Sunday or holiday differed from place to place, in other 
words, in some places the date was put back, in others put 
forward. For this reason it was decided in the Regulations 
that the dates would be as provided for in the law or custom 
of the place of payment. As regards the absence of a 
specified date in revocable credits, various suggestions were 
made for the expiration of the credit’s validity, varying 
from three months to one year. After discussion, the 
Committee decided that the validity of such a credit would 
be considered to have expired six months from the date 
of the notification sent to the beneficiary, a time regarded 
as adequate for bringing the transaction to its close. Dur- 
ing the discussion it was pointed out that orders for opening 
credits frequently mentioned the word ‘ departure.’ It 
was considered that this expression was likely to give rise 
to legal disputes, as it seemed difficult to determine the 
date of the departure of the goods without another docu- 
ment made out by the port or railway authorities. Inquiry 
showed that in most cases the expression was used merely 
to specify the date of shipment, and it was, therefore, assim- 
ilated to the expressions dealt with in paragraph 8. 

Paragraph 9 provides that documents be presented 
without delay in the case of a revocable credit, valid until 
further instructions. Many points were raised regarding 
the interpretation of this paragraph, and it was generally 
considered that no time-limit could be fixed, as such a time- 
limit depended upon the time required for the documents 
to reach the beneficiary from the port of shipment, and the 
bank from the beneficiary. Logically, therefore, such a 
time-limit should inrdude the time requi,Ycd for the 
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transmission of the documents after shipment or dispatch. 
It was decided not to deal with conditions of sale such as 
C and F, C.I.F., F.O.B., etc., and the Committee suggested 
that these terms be interpreted according to the definitions 
of trade terms given in the Digest published by the Inter- 
national Chamber of Commerce. 

“ The last section of the Regulations (Section E) deals 
with the possibility of transferring a credit from one bene- 
ficiary to another, which can only be done on instructions 
from the customer. In fact it was urged that in authorizing 
the beneficiary to arrange for the transfer to a third party, 
the customer should be made aware of the necessity for 
this and should even be informed of the second beneficiary, 
or if not rely upon the choice of first beneficiary as regards 
the delivery of the goods in question, in accordance with 
the instructions upon which the credit was based. The 
possibility of transferring a credit from a second to a third 
or fourth beneficiary seemed incompatible with banking 
and commercial custom. According to what was said, to 
effect such a transfer would be likely to entail error, as 
neither the buyer nor his bank might have any knowledge 
as to the standing or solvency of the final beneficiary. 
Such operations are inadvisable if transactions are to be 
effected in due order. It should also be noted that 
the credit is only transferable on the conditions and 
terms of the original credit, and logically charges entailed 
by such a transfer are to be borne by the person who 
demands it. 

“ The work of unifying the Regulations for Commercial 
Documentary Credits being accomplished, the Committee 
recommends their adoption by all banking associations, 
and that such adoption be notified to International Head- 
quarters of the International Chamber of Commerce through 
its National Committees. 

“ The Committee suggests that the Regulations go into 
force on 1st April, 1930.” 

The Resolutions on Credits, passed* at the Amsterdam 
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Conference on 8th to 13th July, 1929, were in the following 
form — 

COMMERCIAL DOCUMENTARY CREDITS 

(Original) ' 

The International Chamber of Commerce approves the 
following uniform regulations on documentary credits. 

Whereas such regulations are of the utmost importance to 
international banking and trade, and 

Whereas the full benefit of these regulations can only be 
obtained if they are applied in the greatest number of countries, 

Resolves : 

That all National Committees be requested to call upon the 
banking and commercial organizations of their respective 
countries to apply these regulations, and 

That International Headquarters be requested to use its 
influence to obtain the application of these regulations not only 
in countries belonging to the International Chamber of Com- 
merce but also in all countries that have not yet formed 
National Committees. 

UNIFORM REGULATIONS FOR COMMERCIAL DOCUMENTARY 
CREDITS 

A. Form of Credits 

1 . Commercial Documentary Credits are essentially distinct 
transactions from sales contracts on which they may be based 
and with which banks are not concerned. 

2. Commercial Documentary Credits may be either: 

(a) Revocable. 

(h) Irrevocable. 

3. All credits, unless clearly stipulated as irrevocable, are 
considered revocable, even if a term of validity is indicated in 
the clause “ unless revoked.’* 

4. Revocable credits are not legally binding undertakings 
between bank and beneficiary. Such credits may be modified 
or cancelled at any moment without the bank being obliged 
to notify the beneficiary. When a credit of this nature has 
been given to a correspondent, its modification or cancellation 
can take effect only upon receipt of notification by the said 
correspondent or by the firm to which the latter has transferred 
the credit. 

5. Irrevocable credits are definite undertakings by a bank in 
favour of the beneficiary. They can neither be modified nor 
cancelled without the agreement of all concerned. 

6. Irrevocable credits may be notified to the beneficiary 
through an advising bank without responsibility on the latter’s 
part when it has mefely been asked to notify#the beneficiary. 
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7. However an advising bank may be called upon by the 
issuing bank to confirm an irrevocable credit. In this case, 
the advising bank makes itself responsible for the undertaking 
given by the issuing bank as from the date on which it gives 
confirmation. 

8 If in connection with such credits the period of validity 
is not stipulated, the beneficiary will only be advised of the 
credit for information, and the credit will only be confirmed 
when the duration of validity has been specified, and this 
implies no responsibility on the part of the advising bank. 

9. When an irrevocable credit is opened in the form of a 
letter of credit, such letter of credit entails its notification and 
an undertaking by the issuing bank towards beneficiaries and 
holders in good faith to honour all drafts issued by virtue of 
and in conformity with the clauses and conditions contained 
in the document. The document itself may be transmitted 
or the issuance thereof notified by an advising bank without 
the latter becoming responsible 

B. Liability 

1. Banks shall examine all documents and papers with care 
sufficient to ascertain that on their face they appear to be in 
regular form 

2 However banks assume no liability or responsibility for 
the form, sufficiency, correctness, genuineness or legal effect of 
any documents or papers, or for the description, quantity, 
weight, quality, condition, packing, delivery or value of goods 
represented thereby or for the general conditions stipulated 
m the documents, or for the good faith or acts of the consignor 
or any other person whomsoever, or for the solvency, standing, 
etc , of the carriers or insurers of the goods 

3. Banks assume no liability or responsibility for the con- 
sequences arising out of delay and/or loss m transit of cables, 
letters and/or documents, or for delay, mutilation or other 
errors in the transmission of cables or telegrams, or for errors 
of translation or interpretation of technical terms, and banks 
reserve the right to transmit credit terms without translating 
them. 

4 Banks assume no liability or responsibility for conse- 
quences arising out of the interruption of their business either 
by a decision of a public authority, or by strikes, lock-outs, 
riots, wars, causes beyond their control, or acts of God On 
credits expiring during such interruption of business, the banks 
will be able to make no settlement after maturity except on 
specific instructions from the customer. 

5. Banks opening a credit abroad assume no liability or 
responsibility towards their customer, unless they themselves 
are at fault, should the instructions^ they transmit be carried 
out abroad* otherwise than m accordance with the present 
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regulations. The customer is responsible to the banks for all 
obligations imposed upon the latter by foreign laws and customs. 

C. Documents 

1. When banks receive instructions to pay against docu- 
ments, shipping documents, or words of similar import without 
further specification, they shall consider themselves authorized 
to honour the following documents in negotiable and trans- 
ferable form, in particular: 

Full set of ocean bills of lading. 

Policy or certificate of insurance. 

Invoice, 

or in case of inland shipments : 

Bills of lading or other similar documents such as. 

Counterfoil waybill or postal receipt, or railway consignment 
note, etc.. 

Policy or certificate of insurance. 

Invoice. 

Banks have the right to waive insurance papers if the bene- 
ficiary furnishes proof satisfactory to them, that the goods are 
insured by the consignee. 

Unless otherwise instructed the Banks will interpret the under- 
mentioned terms contained in commercial credits as follows : 

2 Bills of Lading. 

Banks may accept — when bills of lading are required — 
“ received for shipment " or “ alongside bills of lading. ^ 

3. For shipments of cotton from the United States, banks 
are authorized to accept bills of lading drawn under the Liver- 
pool Convention, that IS to say “ Port — " or “ Custody Bills 
of Lading." 

4. Banks will also accept ocean bills of lading permitting 
transhipment, outside the usual printed clause, on condition 
that the entire voyage be effected under one and the same 
bill of lading, unless the credit specifies direct shipment. In 
any case, when a bill of lading for shipment by steamer is 
requested, banks may consider themselves authorized to 
accept bills of lading for shipment by motor vessel. 

5. " Through Bills of Lading " issued by official agents of 
steamship companies may be accepted, but bills of lading 
issued by forwarders will be refused, as also bills of lading for 
shipment by sailing vessels. 

6. The date of the bill of lading, railway receipt, counterfoil 
waybill, postal receipt in each case will be taken as evidence of 
shipment or dispatch. 

7 When On Board ’’ shipment is required and such 
shipment is Represented by an ** On Board " Bill of Lading, the 
bill of lading date will be taken as evidence that the goods have 
been shipped on or before that date. If evidenced by " On 
Board ’’ endorsement, the endorsement date willnbe so taken. 

1 See p 143, “ Reservations by British Delegation ” 
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8. Shipping documents bearing reservations as to the 
apparent good order and condition of merchandise shall be 
refused. 

9. Banks have the right to demand that the name of the 
beneficiary appear on the Bill of Lading as shipper or cedant, 
or that the Bill of Lading be made out to order of beneficiary 
and endorsed m blank by the latter 

10. Insurance. 

Banks have the right to accept either insurance policies or 
underwriter's insurance certificates, unless insurance certificates 
are expressly excluded. ^ 

11. Banks may accept insurance coverage which at least 
equals the invoice value of the goods, or the amount of the 
settlement if latter is higher. 

12. In the absence of specification as to risks to be covered 
the bank may accept ordinary marine insurance. 

13. If an insurance policy or certificate is required on over- 
land shipments, banks may accept insurance policies covering 
ordinary transportation risks. 

14. When credits stipulate insurance against all risks " 
banks will see that the documents are as reasonably complete 
as possible, but cannot be held responsible if certain risks are 
not covered. 

15. Invoices 

Invoices must be in the name of the person for whose account 
the credit is opened or any other person appointed by same. 

16. Banks may insist that the description of the goods 
appearing upon the invoices shall agree with the terms of the 
credit. As regards quality, banks are only obliged to see that 
the description of the invoice agrees with that of the credit. 
They may, however, accept shipping and insurance documents 
in general terms. 

17. Other documents. 

When other documents, such as consular invoices, certificates 
of weight, of quality or of analysis, are called for, without fur- 
ther definition, the banks may accept such documents as 
presented. 

18. As proof of weight in case of railway carriage, the banks 
may refer to the notation of weight usually appearing upon 
railway receipts or upon the counterfoil waybill if officially 
authenticated. 


D. Interpretation of Terms 

1. " About*’ or *' Circa.” 

This term to be construed as allowing a variation not to 
exceed 10 per cent more or less in respect to the quantity or the 
value of the merchandise. , 

2. ** Partial Shipments.” 

^ See p. 143, " Reservations by British Delegations.” 
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Unless otherwise instructed, banks may pay for partial 
shipments, even if their pro rata value cannot be determined. ^ 

3. If shipment by instalments within given periods is speci- 
fied, each instalment shall be treated as a separate transaction. 
The instalment not shipped at the given period cannot be 
added to subsequent shipments and is ipso facto cancelled. 
Banks will, however, continue to pay for subsequent shipments 
on condition that they are made at the given periods. 

4. “ Validity.** 

The period for which all irrevocable credits are to remain in 
force must be stipulated. This period may be either a date of 
payment or date of shipment. If the credit does not specify 
which, the bank shall consider the date to be the date of pay- 
ment and after its expiration shall refuse payment, even if 
the documents bear a date included within the date of payment. 

5. The words “ to," " until," " till " and words of similar 
import applying to dates of maturity, or orders are understood 
to include the date mentioned. 

6. When the last stipulated date for payment falls on a 
Sunday, or public or local holiday, or upon any day upon which 
under local law or custom, payments cannot be demanded, 
the payment shall be made in accordance with the law or 
custom of the place of payment. This does not apply to the 
last day for shipment which must be respected whatever the 
day of the week. 

7. The validity of a revocable credit, if no date is specified, 
will be considered to have expired six months from the date 
of the notification sent to the beneficiary by the bank with 
which it is opened and this bank will refuse payment after 
six months, unless its customer gives specific instructions to 
the contrary. 

8. " Loadings or shipment, or dispatch ** 

" Prompt," " immediately," " as soon as possible," etc. 
These terms and others of similar import, are to be interpreted 
as a request for shipment and presentation of documents 
within thirty days from the notification to the beneficiary, 
unless a date has been stipulated. When the word " depart- 
ure," in a commercial documentary credit or commercial letter 
of credit is used to specify the final date of shipment of goods, 
this term may be interpreted as similar to " shipment " or 
" loading " or " dispatch " and banks may be guided by the 
dates appearing upon bills of lading or other shipping docu- 
ments. 

9 " Presentation'* 

When the date of shipment alone is specified in a credit, the 
documents must be presented without delay. 

10. In the case of a credit payable on a certain date, the 
documents must be presented to the bank during the usual 
banking hours. • • 

^ See p. 143, Reservations by Bfitish Delegation " 
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11. Prolongation.** 

Any extension of the date of shipment shall extend for an 
equal length of time the date for presentation or negotiation 
of documents or drafts. 

1 2. Definition of date terms. 

The terms “ first half/* “ second half ’* of a month shall be 
construed as from the 1st to the 15th, and the 16th to the last 
day of each month inclusive, respectively. 

13. The terms “ beginning," " middle " or " end " of month 
shall be construed respectively as from the 1st to the 10th, the 
1 1th to the 20th and the 21st to the last day of each month 

14. When a credit bears " good for one month, six months, 
etc.," and the customer has not specified the date from which 
the term is to run, the term shall run from the date on which 
the order has been given. 

E. Transfers 

1 . A credit can only be transferred on the express authority 
of the customer In this case the credit can be transferred 
only once, and on the terms and conditions specified in the 
original credit, including duration of validity 

2 Authority to transfer a credit covers authority to transfer 
it to another place. Bank charges entailed by such transfer 
are payable by the original beneficiary unless otherwise speci- 
fied During the validity of the original credit, payment may 
be made at the place to which the credit has been transferred. 

Reservations by the British Delegation 
(based on accepted banking practice in Great Britain) 

Section C, paragraph 2 ; " Received for shipment," or " along- 
side " bills of lading are not accepted by British banks as goods 
delivery unless specifically authorized 

Section C, paragraph 10 ; It is not the practice in London 
to accept a certificate of insurance without specific instruction 
(the British Courts having decided on more than one occasion 
that a certificate of insurance was not a good delivery where a 
policy of insurance was called for) . 

Section D, paragraph 2 ; This paragraph should be worded 
as follows : Unless otherwise instructed banks may not pay for 
partial shipments. 
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THE POLICY OF AMERICAN BANKS IN REGARD TO LETTERS 
OF CREDIT — EXPORT COMMERCIAL CREDITS — REGULATIONS 
ADOPTED BY THE NEW YORK BANKERS* COMMERCIAL 
CREDIT CONFERENCE, 1920 

In conjunction with the work of a former bankers* commer- 
cial credit conference, which had been engaged in the United 
States in endeavouring to perfect a system of uniform 
commercial credit instruments, an attempt was made to 
ascertain the policy of the banks in regard to credits. A 
questionnaire was issued, from which we select questions 
and answers dealing with American policy, as set forth by 
the American Acceptance Council. The information is of 
interest both to commercial men and to bankers in England. 

American Policy 

Question : What in general has been your experience with 
Dollar Credits opened by banks in this country as compared 
with your experience with Sterling Credits issued by London 
banks ^ 

Answers. 

Prefer dollar exchange — legal advantage. 

(a) “ We see no difference between a dollar credit and a 
sterling credit as such, in fact, a credit in any currency, aside 
from the slight fluctuations in exchange during its pendency, 
has little or no bearing on business experience. It is our 
custom to study each instrument that is furnished us, irre- 
spective of the bank or country of origin, and it is only by 
experience that one learns what is safe and what is unsafe. 
A. credit issued by a bank in the United States is, of course, 
preferable to one issued abroad, but the only advantage that 
it affords is the ease of securing legal service in ti*e event of 
default, and in a matter of credit this advantage should be 
negligible as a bank, no matter where located, should meet 
its credit obligations without the necessity for law suits. Our 
own experience is that vigilance and care in scrutinizing the 
form of instrument furnished and insistence on the elimination 
of improper or irregular stipulations is the only way of avoiding 
subsequent misunderstandings and repudiations.'* 
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Prefer 'sterling exchange — more liberal charges 

(h) ** It is observable that American banks are less liberal 
in their concessions of both interest and commission charge 
when drafts under their credits are taken up under rebate.*' 
Wider experience 

(c) Although the increasing use of dollar credits is making 
such foreign trade financing more satisfactory, and most 
American banks are now in position to issue both dollar and 
sterling credits, the wider experience and more intimate 
knowledge of foreign trade on the part of London banks, 
almost invariably produces more satisfactory banking service 
when use is made of sterling credits issued by English banks, 
and the same can be said of the dollar credits now frequently 
issued by English banks. 

{d) “ Our experience with dollar credits, in fact with all the 
credits applied for, has been perfectly satisfactory from every 
standpoint, but we can conscientiously say we consider that 
the Foreign or what we might term the English banks seem to 
handle and understand the letter of credit business perhaps 
more fully than the American banks. The American banks, 
in our opinion, during the war had a great opportunity to build 
up the letter of credit business, but we consider that they 
liave at times given credit where it was not advisable and, 
for this reason perhaps, they have at times over extended 
themselves.” 

Easier conversion 

(e) ” The only objection to the use of dollar credits is that 
they have not the universal facility of exchange and conversion 
that a sterling has. The process of cover of exchange by banks 
requires a freedom of movement through cross currents that 
our restricted export trade does not permit.” 

The purpose of the remaining questions was to secure 
constructive criticism for the development of American 
credits. The majority of the answers express satisfaction 
with dollar credits, and in fact, some replies indicate a 
preference for dollar over sterling credits. One reason, 
as stated in answer (a), is the advantage of being able to 
bring suit against the issuing bank in the event of default 
on its obligation. On the other hand, several responses 
compare sterling and dollar credits to the disadvantage of 
the latter as shown in answers (6), (c), [d), and {e). The 
criticisms levied against the practice of American banks 
tijay be summarized as follows : (1) ^Higher interest and 

commission charges ; (2), inexperience in handling credits ; 

lO— (1895) 12 pp. 



146 


bankers' credits 


(3) unwise extension of credit ; (4) restricted exchange 
market. The causes of these defects are apparent. The 
United States has entered only recently the field of 
financing foreign trade, and therefore commercial education 
is limited, credit information is lacking, and their acceptance 
market is still narrow. 

Comparison between British and American 
Methods. 

Question : What suggested changes as to practice have you 
had from your correspondents abroad in connection with 
letters of credit issued by banks in this country ? 

Have they made any comparison of methods here with 
English methods ? 

Question : What in your opinion should banks in this 
country do — 

(a) to make dollar credits more effective ? 

(b) to hold and develop the letter of credit business here ? 
Answers : 

Draw bills of longer maturity 

(a) " Banks in the IhS.A. appear unwilling to issue credits 
providing for drafts of a issuance for six or even four months’ 
sight. Six months’ drafts have long been common m the 
China trade and no discrimination thereagainst, we believe, 
has been made by the British banks Whether the real 
obstruction lies in the Far East or in the discount market here, 
we are not decided.” 

Broaden discount market 

(b) ” They should seek to broaden the discount market for 
long bills. The position of the American banks operating 
abroad needs to be more firmly established and such banks 
should be prepared to study more closely the particular 
requirements of traders in their various localities.” 

Open foreign branches 

(c) ” Open branches in foreign countries.” 

Assume greater responsibility 

(d) “ In our opinion American banks should accept the same 
responsibility in opening credits as English bank:f do. This 
would give more protection to the merchants, as the bank 
would undertake to make payment to the beneficiary of the 
credit only on the exact terms of the contract purchase. As 
matters stand at present we have had the sad experience that 
some of our shippers have shipped goods out of time ; also 
invoiced these goods at the wrong price, ai^id invoiced tke 
wrong weight. The result has been that we have lost a 
considerable amount of money.” 
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(e) " English banks accept more responsibility in connec- 
tion with the issuance of letters of credit than American banks. 
When opening letters of credit through English banks, it is 
customary to state exactly the contract terms, such as quality 
of the article, shipment, port of shipment, price of the goods 
bought, and the bank is responsible to us that the goods are 
shipped strictly in accordance with particulars given. Ameri- 
can banks are m the habit of opening credits only stipulating 
the article and the value of the goods. They do not undertake 
to see that they are invoiced at the correct price, or that the 
bills of lading are in accordance with the purchase.” 

Compare documents and credits with more liberality 

(/) We think it advisable where a foreign credit is opened 
in future by shippers that the terms and conditions of applica- 
tion be adhered to strictly by the accepting bank. In other 
words, we think the bill of lading should be in exact conformity 
with the credit application ; also, if possible, the price and the 
amount, etc. We find this a safeguard against irresponsible 
shippers as unless they live up to conditions of the credit the 
accepting bank should refuse to accept. Of course, the accept- 
ing bank would not know if the quality, etc., was all right, but 
we feel under the existing low values where an advance might 
come about that the issuer of the L/c should have all protection 
possible.” 

(g) ” We have found, from time to time difficulties with the 
banks here who have interjected stipulations of their own 
which were never intended by the banks to their New York 
correspondent, and the instrument issued by the New York 
bank differed very materially from the letter of instructions 
from the foreign bank. This practice, which has gradually 
come more and more into vogue, and to a certain extent is the 
result of unified action among the American banks, causes 
needless irritation between supplier and foreign buyer, and 
should be eliminated in the interest of American commerce. 
The only comparison of methods between American and 
English banks might be expressed in this way. We have 
always found that the manager of an English bank had 
personal experience to guide him in connection with the 
adjustment of any difficulties arising under the terms stipu- 
lated in a credit, but that in American banks there was either 
the lack of experience or the lack of authority and that many 
matters \^ch would be amicably and readily adjusted with 
the manager of an English bank, through his experience, would 
be practically impossible of adjustment with the manager of 
the foreign or the credit department of an American bank and 


oftentimes result in the reference of the principle to the bank’s 
legal department who are in no way qualified by experience or 
by legal precedent to give a proper reply.” 

(h) ” Letter J of credit should state* very plainly all the 
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conditions under which the purchase or sale was made and 
what, if any, latitude is to be allowed regarding the quantity 
and time of shipment. A case was recently called to our 
attention in which a bank here refused to honour a credit 
opened against a lot of 2,000 bags of a certain commodity 
for the reason that the documents called for 1,995 bags. A 
certain latitude, usually 5 per cent, is considered permissible 
m the quantity shipped, but in view of the many difficulties 
which have arisen lately, it would be well to have this point 
clearly elucidated in the letter of credit.*’ 

Standardized documents 

(i) " They should have a standardized form that is written 
as plain as can be written, just what is to be expected from the 
letter of credit. It should state clearly on its face whether it 
is revocable or irrevocable ; whether it is confirmed or uncon- 
firmed. It should carry on the reverse side definitions of what 
is to be considered the standard practice under letters of 
credit, viz. — whether or not partial shipments will be paid 
for ; whether a (proper) bill of lading is to be accepted, or 
whether an (on board) bill of lading. If no expiry date is 
given on the face of the credit, it will lapse one year from date 
drawn, and such other definitions as the practice of those 
interested in foreign trade have found expedient to have 
clarified.” 

(j) ” The adoption of a standard form of letter of credit 
and the elimination of technicalities in connection with 
establishing these credits, and making payments against 
same.’* 

(k) ” Changes in practice we think should originate in issuing 
credits in the United States, as there is little or no uniformity 
in the forms of advice now employed by United States banks.*’ 

As both questions solicit expressions of opinion from 
American commercial houses and their foreign corre- 
spondents on the one question of the relative value of 
American credits, the results can be summarized best by 
combining all replies. The first three answers offer sug- 
gestions as to the general policy of American banks. The 
recommendation contained in {a) has already been carried 
into effect by the Board’s recent ruling permitting Federal 
Reserve banks to purchase in the open mark'et bills of 
exchange with a maturity of six months. It is urged that 
the discount market be broadened and the number of 
branches in foreign countries extended — (b) and (c). 
Answers {d) and (^), advise American banks to assume. 
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greater responsibility in their handling of commercial 
credits. These institutions are also asked to adopt a more 
liberal policy in applying and comparing the documents 
presented by the exporters with the terms stated in the 
credits ( — g) and {h) . Mercantile houses are strong in support 
of the movement for attaining standardization in com- 
mercial credit forms and uniformity in practice — (i), (j), 
and (^). Along these lines satisfactory progress has already 
been effected by committees representing the interests of 
banks and merchants. 

Export Commercial Credits 

(Regulations adopted hy the New York Bankers* Commercial 
Credit Conference, 1920) 

As a fitting conclusion to this book, and for purposes of 
reference, we give below a copy of the regulations adopted 
at the New York Bankers* Commercial Credit Conference, 
The Conference opened in America at the beginning of 
the year 1920, and its deliberations lasted for a consider- 
able time ; and, as the result of its labours, the report 
embodying the conclusions arrived at by the Conference, 
after an exhaustive examination of the many vexed 
questions that arise, was issued in the autumn of 1920. 

As the British Institute of Bankers points out, the 
Conference was called with the object of taking steps to 
avoid the risks to the banks involved in accepting as bills 
of lading some of the documents issued as such by many 
of the shipping companies. That similar problems face 
the banks in this country will be plain from what we have 
written in previous chapters, but principal among the 
practices to which objection is made is the growing one 
of issuing^hat the Americans call transportation bills 
of lading,** that is, bills of lading in the form “ Received 
for shipment,** or some similar form which does not state 
that the goods have been shipped on board a named 
vessel. The risks to the bank in accepting such bills of 
lading without definite instructions. As the Editor of the 

IOA--fl8Q5) 
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Journal of the Institute of Bankers says, are fairly obvious 
since if, “ by reason of a falling market or an adverse 
exchange rate, a consignee wishes to evade a contract, 
he may endeavour to shift the loss on to the banker by 
arguing that the credit stipulates for payment against bills 
of lading or usual shipping documents, and that a docu- 
ment in this form is neither a bill of lading nor a usual 
document. Or again, some credits stipulate that the 
goods shall be shipped by a definite date. A bill of lading 
in the form ‘ Received for Shipment * gives no clue to 
the actual date of shipment, and the named vessel is 
sometimes not even in the port of loading when the bill is 
issued. Counsel to the American banks points out the 
further disadvantage that a bill of lading in this form does 
not create a lien upon any ship for carriage, and conse- 
quently lacks one of the originally important characteristics 
of a bill of lading.'*^ 

The following are the regulations in question — 

Payments under Export Commercial Credits advised 
to the undersigned are made in conformity with the 
following regulations, which are in accord with the 
standard practice adopted by the New York Bankers* 
Commercial Credit Conference of 1920 — 

1. We assume no liability or responsibility for the form, 
sufficiency, correctness, genuineness or legal effect of any 
documents, or for the description, quantity, quality, condition, 
delivery or value of the merchandise represented thereby, or 
for the good faith or acts of the shipper or any other person 
whomsoever ; but documents will be examined with care 
sufficient to ascertain whether on their face they appear to be 
regular in general form. 

2. We will interpret the terms “ documents,” ” shipping 
documents,” and words of similar import, as comprehending 
only ocean bills of lading (sailer bill of lading inauded) and 
marine and war risk insurance, in negotiable form, with 
invoices. 

3. Urfless specifically otherwise instructed, ' we will accept 
” received for transportation ” bills of lading in the form 

^ Journal of the Institute of Bankers, vol. xli, 269 et seq. 
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customarily issued in New York. (The steamship lines con- 
stituting the Transatlantic Conference state that the customary 
procedure necessitated by American port conditions is to 
issue bills of lading against the receipt of goods into the custody 
of the steamship owners or agents, for transportation by a 
named steamer, and failing shipment by said steamer, with 
liberty to ship in and upon a prior or following steamer. They 
state that it is not possible here to issue “ on board " bills 
of lading, but have agreed, after the goods are loaded, so far 
as reasonably practicable, to endorse on the bills of lading, if 
returned for the purpose by the shippers, a dated clause to 
the effect that the within goods have been loaded on board, 
specifying any portion that has been “ short shipped." They 
repiesent, however, that such procedure will not be reasonably 
practicable in all trades, nor in any trade at all times, and 
where used, on account of the delay involved, may result in 
the merchandise arriving at destination in advance of the 
bills of lading. When specifically requested by a corre- 
spondent, we will request the " on board " endorsement, and 
obtain it, where practicable.) 

4. When the " on board " endorsement is not specifically 
requested by a correspondent, or it is impracticable to obtain it, 
the date of the bill of lading will be taken to be the date upon 
which shipment has been effected. When the " on board " 
endorsement is obtained, the date of such endorsement will 
be taken to be the date upon which shipment has been effected . 

5. Instructions shall be interpreted according to our law, 
and customs, but in any event, in accordance with the 
following general rules — 

(a) Forwarders’ bills of lading will not be accepted, 
unless specially authorized. Railroad through bills of 
lading will not be accepted, except on exportations to the 
Far East via Pacific ports, unless expressly stipulated. 

(b) Bills of Lading shall contain no words qualifying the 
acceptance of the merchandise in apparent good order and 
condition. If " on board ’’ bills of lading are stipulated, 
they shall acknowledge receipt of the goods on boaid a 
named vessel. Otherwise, " received for transportation ’’ 
bills of lading, which acknowledge the receipt of goods into 
the custody of the steamship owners or agents for transporta- 
tion b^^ named steamer, and failing shipment by said 
steamer with liberty to ship in and upon a prior or following 
steamer, will be accepted, and insurance certificates, if 
required, shall cover shipment correspondingly. 

(c) Documents for partial shipments will be accepted, 
even if the pro rata value cannot be verified, unless expressly 
prohibited. 

(d) The usfc of " to." " until," " on*’ and words of similar 
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import, in indicating expiration, is interpreted to include 
the date mentioned. 

(e) When the indicated expiration date for payment falls 
upon a Sunday or legal holiday here, the expiration is 
extended to the next succeeding business day. 

(/) The terms “prompt shipment," “immediate ship- 
ment," “ shipment as soon as possible," and words of 
similar import, shall be interpreted as requiring shipment to 
be effected, and (if the credit advice is without expressed 
duration) the stipulated documents presented for payment 
within thirty days from the date of our credit advice. 

(g) Our credit advice, if without expressed duration, shall 
not continue in force longer than one year from its date. 

(A) The stipulated documents must all be presented not 
later than 3 p.m. (or twelve o’clock, noon, if Saturday), 
on the indicated expiration date. 

(i) The terms “ approximately," “ about," or words of 
similar import shall be construed to permit a variation 
of not to exceed ten per centum. 

(j) Definitions of Export Quotations will be those adopted 
by the National Foreign Trade Council, Chamber of Com- 
merce of the U.S.A., National Association of Manufacturers, 
American Manufacturers' Export Association, Philadelphia 
Commercial Museum, American Exporters’ and Importers’ 
Association, Chamber of Commerce of the State of New 
York, N.Y. Produce Exchange, and New York Merchants' 
Association, at a conference held in India House, N.Y., on 
16th December, 1919. 

6. Correspondents will understand that the above regulations 
shall govern in all credit transactions in the absence of other 
specific agreements. If the beneficiary shall make representa- 
tions, or shall offer security, satisfactory to the bank, that no 
loss shall result to its correspondent or client by the waiver 
of any such regulations or any instruction, the bank reserves 
the right to make such waiver, and shall recognize no claim 
in the premises unless substantial direct damage shall be 
shown to have resulted. 
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